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708-28. for ” 23,” read “53.” 

VOL. III. 
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spectively.” 
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9 from the bottom, dele “ and.” 

..— - lOfrom the bottom, for “ let, pass,” read “ letpass.” 

—— 17 from the bottom, for “ biscuits,” rcail “biscuit,” 





CASES 




AlViUED AN» DETERMINED 




1821. 


Court of COMMON PLEAS, 

AND 

OTHER COURTS, 

IN 

■ Trinity Term, 

la she Second Year of GEO. I\^ 


GuirFiTH i>. CiiocKi'OKD and Another. Jukczs. 


''I'HIS was ail action of rejilevin, t,o which there was 
an -iivowrv and pica in bar concluding to the 
country. The jury ha\ing found a verdict for the 
avow.ants, 

Pi'd/ic Serjt., in the last term, obtained a rule ?iisi to 
set aside the verdict for irregularity, with costs, on the 
ground tliat the avovvants had carried down the issue to 


Omission to 
add the simili¬ 
ter, is an irre¬ 
gularity for 
which the 
Court will set 
aside the ver¬ 
dict. 


trial without adding a simiUler to the usual conclusion of 
the plea in bar. 


Taddy Serjt., who shewed cause against the rule, 
cited Sayer v. Pocock. (a) 


The Court made the rule absolute, but without costs, (i) 
(«) Co<u)p, 407 . 

(i) But see » iVmst Sound, 319 . n. 6 ., and Tidd. 947 ., ed. 6 . 

VoL. III. B 


2 


CASES IN TRINITY TERM 


1821 . 


juat *9. Svmmersett V. Jauvis and j^lthers. 


A jury having 
found that a 
keeper of 
hounds, who 
bought dead 
hor^se^ for hi'^ 
dogs, and then 
sold the skins 
and bones for 
a profit, was 
not thereby a 
trader, the 
Court refused 
ro grant a 
new trial, or 
to di turb the 
verdict. 

The Plain¬ 
tiff, against 
whom a com¬ 
mission of 
bankrupt had 
been wrong¬ 
fully issued, 
being required 
by the as¬ 
signee ' under 
the commis¬ 
sion to deliver 

his books, 
did so: Held, 
that he might 
recover of the 
assignees in 
trover, with¬ 
out formally 
demanding a 
restoration of 
the books. 


'^^'’ROVER for sundry account-books and other pro¬ 
perty. At the trial before Dallas C. J., GuildhaU 
sittings after Hilary term last, the Defendants, who 
were assignees under a comniis'?ion of bankrupt, wliich 
had been issued against the Plaintiff (a farmer, who 
kept hounds), proved that he, having purchased for his 
hounds a number of dead horses, had been accusiomed 
to sell the skins and bones; and, upon one occasion, 
said he should make a good thing of them. The 
Plaintiff’s witnesses said the dead horses wTro jmr- 
chased expressly for the dogs, and never with any view 
of ulterior profit. I’hey also proved that the Defend¬ 
ant JarviSi in the character of assignee, had insisted on 
the Plaintiff’s delivering up his books, and that he 
thereupon delivered them; but it was not proved that 
the Plaintiff iiad demanded the books of the Defendants 
previously to the commencement of this action. The 
jury having found a verdict for the Plaintiff, and that 
he was not a trader when the petitioning creditor’s debt 
accrued, 

Taddy Serjt., on a former daj', obtained a rule nisi 
to set aside this verdict and enter a nonsuit instead, 
or for a new trial, on the ground, first, that the 
verdict was again.st evidence; secondly, that the Plain¬ 
tiff having delivered his books for a legal purpose 
to the assignees, when called on to do so, had not parted 
with them on compulsion, so that until a formal de¬ 
mand was made by tlie Plaintiff, the Defendants were 
guilty of no conversion ; and such demand having never 

7 been 
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been made, the Plaintiff could not maintain his action. 1821. 
Nixon V. Jenkins, (a) v— 

. ' SUMMERSBTT 

V. 

•Lens Serjt.^ for the Plaintiff’, contended that the Jarvis. 
deliver}' abovd stated was a delivery on coliipulsion; 
that, therefore, a demand on the part of the Plaintiff’ 
was unnecessary; and that the supposition of the Plain- 
tiff’’s having been a trader was completely disproved, 
because, if a man bought a thing for liis own use, and 
happened (o have more than he wanted, his selling the 
surplus would not make him a trader. 

Taddtj and Peake Sorjts. having been heard in sup¬ 
port of the rule, and having I'cfcrred to JarrcH v. 

Ljt'onard {b). 

The Court expressed a clear opinion that the facts of 
this case did not constitute a trading, within the intent 
of the bankrupt laws; that the Defendants having taken 
tlie books when they were armed with the authority of 
assignees, the Plaintiff’ must be deemed to have delivered 
them up on compulsion; that the Defendants" were 
thereby guilty of a conversion ; and that, consequently, 
the Plaintiif’s action w'as maintainable, without any 
formal demand on his }>nrt. 

Rule discharged. 

[a) 1 H.BI. 135 . (I?) 2 M.^S. 265 . 


Putt v . Conant. 


J/th t. 


J^/'AUOILIN Serjt. moved for a rnlc railing on the Con. 

Defendant to shew' cause why t):e Plaintiff’ (<7) 
should not be disttharged out of custody, in execution 


(rt) St'e Jnif", t. ;4!*. 

B 2 


for 
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1821 . 

Butt 

V. 

CONANT. 


July 5 . 

A Defendant 
may be de¬ 
clared against 
as administra¬ 
tor, though 
the process 
only describes 
him generally. 


for costs, the costs (as was alleged by affidavit) having 
been paid to the Defendant by the Treasury. 

But the Court thought this not a sufficient ground 
for granting the rule, as it ditl not appear the qpsts had 
been paid for the Plaintiff j and * 

Vam^han took nothing by his motion. 


Watson v. Pilling. 

JJVLLOCK Scvjt. had obtained'^ a rule calling on 
tlie Plaintiff to shew cause why the notice of 
declaration in this case, and the declaration filed by 
the Plainlifl’ against the Defendant, and all subse- 
(juent proceedings had thereon, should not be set aside 
for irregularity. The irregularity imputed, consisted 
in the Plaintifl ’s having, on general process, declared 
against the Defendant as administrator. It was ad¬ 
mitted that, on general process, the Plaintiff may 
declare as executor or administrator (r/); but it was 
contended that the rule did not hold eamvet'so; that 
if the present practice were held to be regular, the 
Plaintiff would in fact declare by the bye, before 
he declared in chief; because, if he had declared in 
chief, his declaration must have been against the 
Defendant in his own rijrht ; and that such a course 
might greatly inconvenience an administrator, as he 
could not (if it were allowed) safely pay simple con¬ 
tract debts after tlie commencement of an action, and 
before the filing of declaration. Lloyd v. Williams {h) 

(a) Tidd. 150 . (^) * -B/. 


was 
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was referred to; but it was admitted there was no 1821. 
authority in point. 

^ * WATa)N 

«o. 

Z*ensSerjt.,vn shewing cause against the rul^, argued Pilling. 
that the object of the process being only to compel ap- 
pearancci the rule must be taken to be the same with 
respect to Plaintiff' and Defendant, and that a Plaintiff* 
described generally in the process might declare parti¬ 
cularly; and he cited Foster v. Bonner {a\ and The 
Weaver^ Company v. Forrest, (b) 

Hullock was heard in support of his rule. 

Dallas C. J. If the argument urged for the Defendant 
were just, a Plaintiff could only declare in trespass while 
the process of the Court remains in its present form ; 
and, it is admitted, there is no authority for the rule 
the Defendant seeks to enforce. In truth, the object 
of the writ is only to bring the Defendant into court. 

It is the declaration which discloses the cause of action ; 
and, on this short ground, the rule must be 

Discharged. 

(a) Cowp. 455. {h) % Str. lajz. . 


Campion v. Ben yon and Anotlier. 


July 3 . 


^ASE for an infringement of patent right. Pica, A patent was 
general issue. The patent empowered the Plaintiff*, “j*”* 

his executors, administrators, and assigns, during the method of 
* making sail¬ 

cloth without any starch whatever.” The Improvement or discovery (if any) con¬ 
sisted in a new mode of texture, and not in the exclusion of starch, the advantage of 
excluding which had heen discovered and made public before: Held, that the 
patent was void, as claiming, in addition to what the patentee had discovered, the 
discovery of something already made public. 

B 3 


term 
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1821. 

CAMI’ION 

t?. 

Ben YON. 


term of 14* years, to mnke^ use, exercise, and vend the 
invention therein mentioned; (to wit) 

“ A new and improved method of making and nianii>- 
facturing^double canvass and sail-cloth with hemp and 
flax, or cither of them, without any starch whatever.” 

Ill which letters patent the usual proviso was contained, 
“ That if the said Robert Campion should not particu¬ 
larly describe and ascertain tlie nature of his said 
invention, and in what manner the same was to l>e 
performed, by an instrument in writing under his hand 
and seal, and cause the same to be enrolled in the High 
Court of Chancery, within two calendar months next 
and immediately after the date of the said letters patent, 
that then the said letters patent, and all liberties and 
advantages whatever thereby granted, should utterly 
cease, determine, and become void.” 

In pursuance of this provision, the PlaintilT made out 
and executed the following specification of the invention. 

“ I, the said Robert Campion^ do hereby descrilie 
and ascertain the nature of my said invention, and the 
manner in which the same is to be performed, as follow's; 
(that is to say) my new and improved method of making 
and maiiuliicturing double canvass and sail-cloth with 
hemp and flax, or either of them, without any staich 
whatever, consists in first spinning the w'arp-yarn, cither 
by hand or with the sort of machinery generally used 
for such purposes, without water or dampness of any 
kind whatever; afterward, properly cleansing and 
bleaching the same in the best manner; and, having 
made it perfectly dry from that process, placing and 
working it on a machine similar to those commonly used 
in cotton manufactories, round the upper bobbins oi 
which machine the same is rolled in single threads, so as 
that when the said machine is put in motion in the 
usual manner, the effect thereof is to untwist those 
threads, and take out of them all the twist that was 

made 
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made* therein by the operation of spinninp;, and to twist 
or interweave two of them into one thread, or into lialf 
the number of other bobbins in the lower part of the 
said majchine,%the .reverse or contrary way to that in 
which the single thread or warp had been before twisted. 
By this process, the yarn is not so hard twisted as at 
first; and, in the operation of thus reversing the twist, 
the fibres of the flax are so closely united, and are laid 
or arranged so perfectly level or even in every respect, 
as to render the warji-yarn or threads much stronger 
than any double threads are by the usual mode of manu¬ 
facture with starched chains. The double threads or 
warp-yarn being thus prepared and twisted together 
into one chain or warp, the same is thereby preserved 
from injury whilst passing through the hay-walk in the 
subsequent operations of weaving; and thus, the neces¬ 
sity of using any starch, or substitute for starch what¬ 
ever, which, in the ordinary mode of manufacture is 
used only for the purpose of winding the two threads 
or warp, and making them smooth, so as to pass through 
the hay-walk with facility and without injury, is alto¬ 
gether superseded. The canvass thus manufactured is 
much more pliant than what is made with starch, or 
in any other manner, and is stronger, not only because 
its being so very regular and even, necessarily makes 
the stress equal in every part, but because, in conse¬ 
quence of there being no starch used in the manufacture, 
the weight of that* material, which is considerable in 
every web or piece, must be supplied by an additional 
quantity of warp and woof, and being soft and pliant it 
will thicken when used, and become of a closer te^iture, 
without breaking or running up, or being liable to mil¬ 
dew or turn black. Where hemp is used in the manu¬ 
facture, I hackle the same with soft soap, and a very 
small proportion of oil, in preference to the entire use 
of oil, as generally practised; for tins preparation lays 
lh« fibres as even as oil dties, and at the sanic lime 

B 4 (oun- 


1621 . 

Campion 

V., 

Benyon. 
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1821. 

Campion 

V. 

Benson, 


counteracts the viscous qualities of the hemp* and, witli 
a proper quantity of pearl or potash, assists in bleaching 
the yarn, and obtaining a good colour in that process; 
the ^vantages of my invention, of coupe, extend to 
canvass ftiade of unbleached yarn; and the only dif¬ 
ference in the manufacture thereof, is the process of 
bleaching being then dispensed with.” 

At the trial, before Dallas C. J. {London sittings 
after last Hilanj term), it was proved, that double 
sail-cloth had been made without starch ever since 
the year 1803, particularly by Mr. Dempster, and 
that the exclusion of starch was an improvement of 
great importance. But the Plaintiff's witnesses deposetl, 
that his process for making unstarched sail-cloth was 
new, and different from the process pursued by the De¬ 
fendant for making unstarched cloth, particularly as to 
reversing the original twine; and that by this means the 
Plaintiff produced a better article. Some of the De¬ 
fendant’s witnesses denied that the process pursued by 
the Plaintiff differed from the Defendant’s process. 
One of them said the process of reversing the twine was 
far from being new or original, and that the wrapper of 
an Egyptian mummy, which he had examined, was woven 
ill the same manner. 

Dempster's specification was as follows: “ Instead 
of using single yarns not twisted, but glued together 
with starch or other mucilage, in ortler to form 
the warp of the canvass, as is now commonly done, 
to the great injury of the article, by rendering it 
liable to spontaneous destruction by mildew, I use 
twine, composed of two or more yarns of prime 
material of equal size and strength, both for the warp 
and woofj and I am by that means enabled to weave, 
and I do weave my canvass, without starch, or any other 
mucilage whatever, and 1 do thereby produce an article 
nearly twice as strong as common canvass of the same 

weight 
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weight and fineness, and wifh the advantage, that its 
threads have an equal bearing on one another, in all 
directions; not liable, like the common canvass, to split 
longitudinally, Jbeing much stronger in the cross direo 
tion, not capable of rot or mildew from the prlsence of 
mucilage, and extremely durable, because it is subject 
to no irregular action of sharp cutting threads on its 
woof, but is only exposed to the fair, slow, and gra¬ 
dual wear of its well combined and duly proportioned 
component parts, which maintain their relative strength 
to the last.” 

The jury found a verdict for the Plaintiff. 

LiCm Serjt., on a former day, obtained a rule nisi to 
set aside this verdict and enter a nonsuit, or have a new 
trial, on the ground (among other objections to the ver¬ 
dict) that the patent was taken out for more than the 
Plaintiff could claim as his own discovery; the patent 
appearing to claim for the Plaintiff the discovery of the 
process of making sail-cloth without starch. 

Vaughan and Pell Scrjts. now shewed cause against 
the rule, and contended, that though there might have 
been some colour for the objection, if the patent had 
been taken out simply for a method of making sail-cloth* 
without starch, yet, that the Plaintiff having taken it 
out for an improved method of making sail-cloth without 
starch, shewed clearly, that he did not claim the ori¬ 
ginal discovery of the advantage of rejecting starch, but 
a mere improvement in the fabric of unstarched cloths; 
and that the language in which patents for improvements 
on the discoveries of others were usually framed,^ cor¬ 
responded with the expressions here employed. 

t 

Lens and Hullock Seijts., in support of the rule, con¬ 
tended, that the language of the patent, “ an improved 
method of making sail-cloth without any starch vehal- 

£wr,” 


1821 . 

CAAfPIOM 

V. 

Bsnvom. 
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1821. 

Campion 

V. 

UENyoN. 


ever” shewed that the Plaintilf intended to claim the dis¬ 
covery of the advantage of rejecting starch, as well as an 
improvement in the fabric of the unstarched cloth. If he 
had intended to claim only the discovery nf an improved 
mode fabricating unstarched cloth, he should have 
called his invention “ an improvement in the method 
of making, without starch, double sail-cloth.” [i2f- 
chardson J. In some specifications the party goes on to 
say, such things I do not claim.] The patent should 
have been confined to what the Plaintiff could call his 
own; and if it contains something of his own and 
something of another’s, it is bad, because it claims too 
much, or even because of the very ambiguity as to the 
extent of what the patentee is entitled to. Turner v. Win~ 
ter. (a) The King v. Arkwright, {h) The King v. Else, (c) 
Hill v. Thompson, (d) Macfarlanc v. Price, (c) Ijn d 
Cochrane v. Smethnrsf. {/) 

Dallas C. J. What is the fair import of this patent 
as compared with the specification, is now the only 
question for us to decide, it being unnecessary to enter 
into any other. With respect to patents, every patent 
being a monopoly, that is, an inlringement of public 
right, and having for its object to give the public warn¬ 
ing of the precise extent of the privilege conferred on 
the patentee, the Court (without going into the contro¬ 
versy whether it is politic that such j)rivilcges should be 
conferred or not) is bound to require that such warning 
should be clear, and accurately describe what the 
inventor claims as his own. If the instrument contain 
any ambiguity on a material point, that is a ground on 
which it may be avoided altogether. 

(a) I T. R. 602 . {d) 3 Merivale, 629 . 2 j3. 

(i) Bull. N. P. 7 6 th ed. Moore, 424 . ‘S. C. VUI. Taunt. 
(r) II East, 109 . (r) 1 Startle, N.P.C. 199 . 

I Siarkit, N.P.C, 205 . 

Having 
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Having premised thus mucfi, let us see for what the 1821. 
present patent is granted. It is agreed that the instru- 
ment is not altogether a subject of legal, but in some ^ 
degree o^ gramfnatical, construction ; for, if the inatru> Benyon. 

ment be chargeable with grammatical ambiguity, it 
cannot give that clear description which every man who 
reads may understand. The patent is “ for a new 
and improved method of making and manufacturing 
double canvass and sail-cloth with hemp and flax, 
or either of them, without any starch ’whaiever.” 

On reading this, how is a common person to decide ? 

The discovery claimed is not simply a method of making 
double canvass and sail-cloth, but a new and improved 
method; and in what is this new* and improved method 
stated to consist but in the making the cloth without 
any starch whatever ? From the time 1 first read the 
patent down to the present day, I thought that the 
object of the patentee was to make cloth without starch. 

Then as to the specification, if that be different from the 
patent, the whole is void; if it coincides, it is open to 
the same objection as the patent. But the specific¬ 
ation, after describing the operation of spinning, and 
after stating that thereby the necessity of using any 
starch, or substitute for starch whatever, is super¬ 
seded, proceeds to allege that “ the canvass thus 
manufactured is much more ])liant than what is made 
with starch, or in any other manner; and is stronger, 
not only because its being so very regular and even, 
necessarily makes the stress equal in every part, but 
because, in consequence of there being no starch 
used in the manufacture, the weight of that rnatc- 
rial must be supplied by an additional quantity of 
warp and woof; and being soft and pliant, it will 
thicken when used, and become of a closer texture, 
without breaking or running up, or being liable to 
mildew or turn black,” Whether we look to the 
patent or the specification, I have no doubt that the 

claim 
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claim of the Plaintiff is too extensive: it is not confined 
to an improved method of weaving the cloth or twisting 
the threads, but also comprehends another mode of 
proQil^ing, which is not a new discovery. 

Park J. There can be no doubt that ingenious men, 
who incur labour and expence in the production of 
inventions advantageous to the public, have a fmr claim 
to be indemnified by the exclusive privilege of a patent. 
But, on the other hand, it is important that the public 
should have the means of turning such inventions to 
account, after the inventor has been satisfied for his 
trouble; and it is for this reason, among others, that 
every patent ought to contain a clear statement of what 
the party has accomplished. An unlettered person, 
who read this patent, would conceive that the patentee’s 
improvement consisted in manufacturing sail-cloth 
without starch. But, in order to sec with more pre¬ 
cision what the party meant to claim, wc must look to 
the specification ; and this it is impossible to read, 
without thinking, that the omission of starch was the 
principal part of the improvement which the patentee 
meant to claim as his own. In his process, he tells us, 
the necessity of using starch is superseded, and mildew 
thereby entirely prevented. But if he only meant 
to claim as his own, an improved mode of texture 
or twisting the thread, to be applied to the making of 
unstarched cloth, he might have guarded against ambi¬ 
guity by disclaiming, as his own discovery, the advan¬ 
tage of excluding starch. Proceeding on the specific¬ 
ation, it is impossible that this patent can be supported j 
for tliough a patent for an improvement on an old dis¬ 
covery may be sustained, a patent which, in addition to 
the merit of the improvement, claims the merit of the 
old discovery, can never be permitted to, vest in the 
patentee an exclusive privilege for the old discovery. 


1821. 


Campion 

V. 

Benyon. 


Bur- 
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Burrough J. All the cases, and the reason of tlie 
thing, shew that a patent can only be sustained for a 
new discovery; and the specification must support the 
pafent. ,Now, ^hat is this patent for ? —* “ A n^gil^nd 
improved method of making and manufacturing double 
canvass and sail-cloth, without any starch whatever.” 
And what has really been the discovery, if it be a dis¬ 
covery ? — A new method of preparing or twisting the 
hemp or flax; and the patent should have been taken 
out for that alone. 1 am clear that this is bad on the title, 
tlie patent, and the specification: the king has been 
deceived, and the patent is void. 

llicHARDSON J. The Plaintiflf must be nonsuited, on 
the ground that the patent is tdken out for more than he 
has discovered. On this point, the law is clear. If the 
specification had guarded against misapprehension on 
the part of the public, by stating that the patentee 
claimed no merit for the exclusion of starch, it is not 
impossible but that the patent might have been valid. 
The principle is, that though ingenious men ought to 
be rewarded for their discoveries, the public at large 
and other ingenious men ought not to be restrained 
from doing whatever is not peculiar to the process em- • 
ployed by the patentee. The specification in this case, 
from beginning to end, refers to the advantages to be 
derived from the exclusion of starch in the manufacture 
of sail-cloth ; and as that is not a discovery which the 
Plaintiff can call his own, his patent cannot be sus¬ 
tained. 


JS 

1821. 

Campion 

V. 

Benyon. 


Rule absolute for a nonsuit. 
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1821. 


Jufy 4. 

“ To the 
amount of 
100/. consider 
me as security 
on J. C.’s ac¬ 
count (signed 
and dated) 
Held, not a 
sufficient me¬ 
morandum 
(under 29 
C/jr. a. c. 3. 
s. 4.) of an 
agreement to 
pay for the 
default of J.C- 


, Jenkins and Another v . Reynolds. 

t 

i 

IN tliis case, the first count of the declaration stated^ 
that, on the 27th Aprils 1815, in consideration that 
the Plaintiffs, at the request of the Defendant, would 
sell and deliver on credit, to James Cowing and Co.* 
certain goods, wares, and merchandizes, the Defenilant 
undertook and promised the Plaintiffs to be security to 
them on the account of the said James Cowiing, by the 
style, &c. of James Cowing and Co., tt) the amount of 
100/. That the Plaintiffs, confiding in the promise, did 
afterwards, on divers days and times, sell and deliver to 
Cowing, on certain credit, agreed upon between the 
Plaintiffs and the said Cowing, divers goods, wares, 
and merchandizes, amounting in the whole to 300/.; 
and that although the said credit and time of payment 
had long since elapsed, Caiving had not paid, whereof 
the Defendant had notice; yet that he had not 
paid the Plaintiffs the said sum of 100/., or any part 
thereof, but the whole rentained due. The second count 
stated, that, in consideration that the Plaintiffs, at the like 
request of the Defendant, would sell and deliver on credit 
to Ceming, certain other goods, &c. the Defendant under¬ 
took and promised the Plaintiffs to be accountable to them 
for the payment, by Ctrwing, of the price of such last- 
mentioned goods, to the .aniomit of 100/. The count then 
proceeded with similar averments, as in the first count, 
and assigned breach accordingly. The declaration also 
contained counts for goods sold anti delivered, and 
money paid, laid out, and expended by the l^aintiffs to 
the Defendant’s use, and on account stated. 

The Defendant having pleaded the general issue, 
the cau‘io came on to bo tried befort' Dallas C. J., 

at 
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at the Westminster sittings after Hilary term, ISiJO, 
when a verdict was found for the Plaintiffs, damages 
100/., subject to the opinion of the Court on the follow¬ 
ing case, with liberty to the Defendant to move to«ertter 
a nonsuit. A motion was accordingly made, and a rule to 
shew cause granted, which rule coming on in last Hilary 
term, the Court ordered the question to be brought 
before them on the following case. 

The Plaintiffs are Manchester warehousemen, and had 
had dealings with James Catvingf who had carried on 
business in the style and firm mentioned in the declar¬ 
ation, and had become bankrupt shortly before April, 
1815. On or about the 27th April, 1815, Cowing de¬ 
livered the following letter, which was written and signed 
by the Defendant to the Plaintiffs, viz, 

“ To Messrs. Jenkins and Jo7ies. 

“ Gentlemen, 

“ To the amount of 100/., be pleased to consider me 
as security on Mr. James Cowing and Co.’s account. 

“ I am, gentlemen, your obedient servant, 

“ Samuel W. Reynolds, 47, Poland Street** 
1815, April 27. 

Subsequently to the delivery of this letter to the* 
Plaintiffs, they supplied Cowing with several parcels of 
goods on credit at several times, between the 27th 
of April, 1815, and the month of Septembei', 1819, to a 
large amount, and in the month of September, 1819, 
Cowing again stopped payment, and there being upwards 
of 200/. due from him to them on account of goods 
supplied, this action was brought, for the purpeJse of 
recovering 100/. from the Defendant, by virtue of and 
under his'letter of the 27th Apt'il, 1815, and the question 
for the opinion of the Court is — 

Whether the Plaintiffs are entitled to recover that 
sum from the Defendant ? If the Court should be of 

opinion 


18S1. 

Jenkins 

<v, 

Revnoli>s. 
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1S2J. 

JbNkins 

V. 

Reynolds. 


1 

opinion that the Plaintiffs are entitled to recover in 
this action, the verdict is to stand; but if the Court 
should be of a contrary opinion, then a nonsuit is to be 
entwed. 

I 

Peake Serjt., for the Plaintiffs. Before the passing of 
the statute of frauds, any promise by one person to pay 
the debt, or answer for the miscarriage of another, 
would have been binding, though there was no written 
evidence of the promise; and the act was passed, not 
to vary the liability of such a party, but merely to alter 
the evidence by which such liability should be esta¬ 
blished. The intention of the framers was, to save a 
party from being charged, by perjury, with a contract 
to which he might be an entire stranger; and it should 
seem, therefore, that any memorandum, however scanty, 
if signed by the party to be charged, would completely 
exclude the mischief proposed to be obviated by the 
statute. A consideration, indeed, is necessary to the 
validity of the promise, at present, as well as before the 
statute was passed ; but that consideration being stated 
in the declaration, and duly proved, the object of the 
statute, with respect to evidence of the mere existence 
of the agreement is sufficiently answered by a bare me¬ 
morandum of the contract. It can be no more noces- 
saiy to set out the whole agreement under the 4th 
section than under the l/th section of the statute, and 
under that section it has been expressly decided (a), that 
a bare memorandum signed by the party is sufficient. 
It should seem, therefore, that Wain v. Warlters (d), 
where a different doctrine is held, cannot be well de¬ 
cided. Sfadl V. Lilli (c\ oxiA Bateman v. Phillips {d)^ 

(a) Egerton v. Matthe^Sf (c) 9 EasU 348. 

6 Easti 307 » (d) 15 Eastt »7a. 

(^) j Eojtt 10. 


5 


are 
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are authorities in favour of tiSte FiaintilPs; and in Good- 

• 

mcin V. Chase (a), Abbott J. says, ** Suppose a promissory? 
note in thi^e words, I herd)y agree to pay the hearer 20/., 
would not tliat be a good negotiable securityji^ ami 
available in law ?” It seems, from Morris v. ^acey (i), 
that Gibbs C. J. disapproved of Wain v. WarUers ,• and 
in Ex parte Minet (c). Lord Eidbn has directly 
impugned Wain v. WarUers; and tliough it may be 
difficult to understand what is there said about con¬ 
siderations, Lord Eldon probably meant, it was not ne¬ 
cessary that, in cases of this description, there should be 
a beneficial consideration moving to the Defendant. In 
Ex parte Gardom (d), he implies, that it is immaterial 
whether the consideration to the Defendant appear on the 
writing. If the word agreement, in the fourth section of 
the statute is to be taken in its strict sense, as implying 
the whole terms of the contract, then are all the cases 
in equity, enforcing agreements signed by a single party, 
wrongly decided; as Bird v. Blosse (e), Moore v. Hart (/’), 
Seton V. Slade (g), Fowle v. Freeman, {h) At all events, 
it may be contended, that the consideration here is 
sufficiently expressed, when it appears to be the giving 
credit to Cowing. 

HuUock Serjt., for the Defendant. The consideratiem 
for the Defendant’s promise no where appears. Bdinre 
the statute, a promise without consideration would have 
beei^ void, and the reducing such a promise to writ* 
ing, under the direction of the statute, will not r^* 
der it valid. Forth v. Stanton (/), Bann v. Hughes, {k) 
Therefore, if this agreement had been put on record, 
it would have been bad in arrest of judgment; any 


! «) 1 J, a99. 
b) I Holt, N. P. C, 154. 
cj 14 Ves,jun, 190. 

(dS ij Fes. jun. a88, 

\e) % Vent* 361. 


(/) I Fern. no. 

(5') 7 * 65 * 

\h\ 9 Fes. jun, 350. 
(f j I Sound, {109. 
(^) 7 r. R. 350. «. 
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parol e^ldento^bf ati agr^meht with a ooti- 

skleihEdIbn, would have been a variance fiwn the con- 
ttak stated on record, atid, if admitted, might have let 
nllBlFthe^mischief which the statute proposes tbprevent; 
fbr peijttry concerning the consideration, might catise as 
misch injustice as peijui^ concerning the existence Of 
the agreement. Memoranda under the 17th section of 
the statute always refer to the object of sale, and there¬ 
fore include the consideration. Lym v. Lamb- (a) In 
all the cases in Chancery touching specific performance, 
the letters on which the decree has turned state the 
terms of the agreement. The consideration also ap¬ 
peared in Bird v. BlossCf and Bffwle v. Freeman. As to 
Ear pmie Minet, it is impossible to understand what the 
Chancellor is there made by the reporter to say about 
considerations, the doctrine laid down being contrary 
to the uniform course of the common law. SacHerr. 
£[a>wkes.{b) But Esa parte Minet and Ex parte Gardom 
are the same in effect as Stadt v. Lill^ where the consider- 
adon sufficiently appears. So that there seems to be no 
reason for impugning the authority of Wain v, WarUerst 
which has been expressly upheld in the late case of 
Samdei s v. Wakefield, {c) 

Eeake was heard in reply. 

Dai.iAs C. J. This question arises on the construction 
of the fourth section of the statute 29 Car. 2. c. 3. s. 4., 
and it has been considered on two grounds; hrst, as 
if it were an original question qn the construction of the 
statute; secea^dlyt not as an origmal question, but as a 
point already affected by various decisions. 

I shall consider it first on the first ground; and, the 
question turning on the construction of a statute, we 
must have recourse to those rides by which the intent 

(<i) Fell hn Merc.Caar^ a6o. (^) t R$lLAb, 27. 
ad ed. ' (0 4 -B* Gf -d. 595. 

of 



IN YfSiyt ©f USO* IV. 

of statutes of doubtful n^efttdug k €KpousHied| liMI« 

we must therefore consider what the law was p^Pf ^ggg^ 

viously to the passing of that statute. It is agre^ thali ^ 
previously to the passing ©f that strUiutey iu| Ulitihg 
was necessary for the validity of a contract such as the 
present, and it is also, agreed that, before ^ passing of 
the statute as well as since^ a conskteration was neeei* 
sary. That being so, and considering the object tke 
statute, let us see whether the statute has made any dif¬ 
ference between a promise and its consideration, so as to 
fall into this inconsistency, that, while it requires the 
promise to be in writing, it allows the consideration for 
it to be committed to oral testimony; and it seems to 
me that this would be a strong conclusion tp come to, 
because^ if the ddsign of the statute were to obviate the 
mischief of p^jury, that design would not be accofw<' 
plkhed unless the considemtion, as well as the promise, 
were reduced to writing. However, we must recur to 
the words of the statute; they are, No action shall bte 
brought whereby to charge the Defondant upon my 
special promise to answer for the debt, default, or mis¬ 
carriage of another person, — unless the agre^nent upon 
which such action shall be brought, or some memoran¬ 
dum or note thereof, shall be in writing, and signed by* 
the party to be charged therewith, or some other person 
thereunto by him lawfully authorized.” Now, on the 
one side, it is contended, that promise and agreetnent 
in this clause are synonymous, and that a promise in 
writing to pay the debt of another, is in fact the agree¬ 
ment or undertaking to do so; but that depends on the 
construction of the word promise, aocompanied as it 
is by the words at the end of the clause, and upon 
those words there is the same reason for having the 
consideration in writing, as for having the pronriso in 
writing, because the consideration is part of the agree¬ 
ment between the parties. I shonld say, as was said by 

G 2 , Imw* 
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Lawrence J. in Wain v. WarUers, “ If the question had 
arisen merely on the first part of the clause, I conceive 
that it would only have been necessary that the 
miee should have been stated in writing; but it.goes on 
to direct that no person shall be charged on such pro- 
mise unless the agreementi or some note or memorandim 
thereof, that is, of the agreement, be in writing; which 
shews that the word agreement was meant to be used in a 
sense different from promise, and that something besides 
the mere promise was required to be stated. And as the 
consideration for the promise is part of the agreement, 
that ought also to be stated in writing.” But the sta¬ 
tute seems to me to distinguish between prmnise and 
agreement ; for, unless such distinction had been in¬ 
tended, it would have been material to say, that no 
action should be brought on any promise, unless the 
promise were in writing; but, instead of adopting the 
word promise in the last part of the clause, the le¬ 
gislature has employed a different word, namely, the 
word agreement, and no one can say that promise and 
agreement are the same in their popular signification. In 
the construction of the clause, the terms to be attended 
to are, promise, agreement, and memorandum in writing, 

i 

What is an agreement, but the consent of two persons 
to the same thing? — and, to render that valid, there must 
be a consideration. If, therefore, agreement means more 
than promise, the agreement itself, or some note or me¬ 
morandum of it must appear; by memorandum, I 
mean, not the whole detail of what has been agreed on, 
but such a note as to render oral testimony unnecessary, 
towards proving what is of the essence of the contract. 

Therefore, without going through the authorities, I 
am of opinion, that the consideration does not appear 
upon the writing, and that, therefore, the terms of the 
statute have not been complied with: but, without any 
invidious distinction, the weight of the authority is this 

way; 
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way; first# in Wain and WarUerSt then in Lyonv, Lambf 18SM. 
and now lately in Saunders v, Wah^M. 

Jenkins 

ParkJ. Agreeing as 1 do in all that ^as fallen Reynolds. 
from my Lord Chief Justice# it is not nec^sary for me 
to consider the question before us at great length; but, 
looking at the statute, 1 should say that no doubt could 
exist on the subject. If, before the passing of the 
statute, a consideration was necessary to the validity of 
an agreement, it would be singular, if the object of the 
statute was to exclude perjury, that the consideration 
should not be reduced to writing as well as the pro« 
mise; although, therefore, the rule of law was so far 
altered by the statute# as to render writing nec^sary, 
where oral testimony would have sufficed before# yet all 
that was essential to be proved before by oral testimony# 
must now appear on the face of the writing. 

It has been argued, that there are no grounds for 
any distinction between the matters disposed of in the 
17 th section of the statute, and those mentioned in the 
4th. But as the 17th relates to the sale of property, the 
memorandum under that section must shew the consider-' 
ation when it refers to the subject of sale; while, under 
the 4th section, which relates to contracts for the bene^ 
fit of a third person, the consideration cannot be known 
unless distinctly expressed, and it is this circumstance 
which manifestly distinguishes Wain v. Warlters from 
Egerton v. Matthews^ To advert to the case of Wain v, 

Warlters. The judges who decided that case were all of 
them persons of great eminence, and the matter was 
duly considered. They all go at length into the 
question, and come to a clear conclusion, that the con¬ 
sideration must appear. I do not go into the question# 
whether the fact was well decided in Wain v. Warlters, 

(because there may be different opinions, as to whether 
or no a consideration did appear on the instrument 

C 3 • which 
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I* W9» t;here the nubjeet of discussion,) but on p^in- 

ciple the decision vas right. In Egerton v. Matihem, 

* ^ the Judges do not shake the decision in Wain v. Warlters, 

^4 v« Matthews came on some time after Wain 

y. WarJ^-s had been the subject of general diacussiem. 
Xh^> 184)7} came Lym v. Lambt in which the Judges 
W-cre unanimous, (whether they were right as to the 
%:t, whethof or no a consideration did in that case 
iappear, 1 do not say, but) on principle they held, 
that the consideration inust appear. The Lord Chief 
^Pbaron says («), “ a promise may be volmitary, but 
an agreement to be binding must contain a mutual en¬ 
gagement upon an adequate consideration : and to pre¬ 
vent frauds aod perjuries within the meaning and scope 
pf the statute, such engagement and consideration 
$houM be in writing; otherwise a door is opened to all 
the evils which the statute was meant to remedy.” 

In ^pt^ers V. Wak^ld, fpur new judges of the King’s 
Pen^h have just determined, that an agreement on 
^hicli the consideration does not appear is void under 
the statute, and they have expressly upheld Wain v. 
War^frs: so that here are twelve Judges all concurring 
in the same opinion. It is urged, indeed, that we de¬ 
cide against the opinion of a very learned person in an¬ 
other court, but in all the cases decided by him, the con¬ 
sideration has as sufficientiy appeared, as it did in Stadt 
V. Lill, Bateman v. Phillips^ and Motris v. Stacey. We 
have also been pressed with the opinion of Gibbs C. J., 
but ije Morris v. Stacey^ where that opinion is given, the 
consideration appeared, and the opinion itself is by no 
means clear pr decisive. As no consideration whatever 
is expressed in the present case, the promise might have 
been made to cover a gambling debt, or any other 
transaction of the most improper description. The 
incUnatioiif therefore, of my mind is, to support the de- 
of Wain v. WarUsrs. 

(a) fell on Mere* Guar, a6o.* act ed. 

Bur- 
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BuREPPOH J, It not nece^S 3 ,ry for ns to refay to 
the case of PTain v. Warliers s we may act on the priti- 
ciple; and the principle is, that the substance of the 
agreement must appear on the memorandum* Now, 
the consideration is the most material part o^the sub¬ 
stance of the agreement; but in this agreement there is 
no statement of any consideration whatever, so that if 
an agreement with a consideration had been given in 
evidence, the agreement described in the declaration 
would have varied from the agreement so given in 
evidence., The case of JVain v. Warliers (if it were 
necessai’y to refer to it) has been acted on by twelve 
Judges, and are we to say that they have been all mis¬ 
taken ? I am of opinion, that the Plaintiffs are not en¬ 
titled to recover. 

Richardson J. The object of the statute of frauds 
was to prevent perjury or subornatioff of perjury, by 
causing that to be reduced to writing, which before 
might have been proved by oral testimony, and such a 
construction ought to be put on the clause in question 
as will best effect the intentions of the legislature. Now, 
is this memorandum such as will satisfy those intentions? 
On the face of the memorandum, it does not appear 
whether the agreement relates to a past or a future 
transaction; it-might apply tO either, or even to an 
illegal debt; whatever is necessary to render it avail¬ 
able must be supplied by oral testimony, and with that 
view the declaration is framed, slating the promise to 
have applied to a future supply of goods. Supposing 
that to have been so, and suppose the Plaintiffs, instead 
of supplying goods had advanced money, — that would 
not have fallen within the intention of the guarantee, 
but It would have rested altogether on the conscience 
of the witness, to say whether the guarantee applied to 
the one or the other; and parol evidence so let in would 

C 4 legd 
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|jS2] . lead to the very perjury, or sobornatioii, which it was 

the object of the statute to exclude. The statute re- 

Jenjuns 

quires that the substance of the cause of action should 
Kbynchurs* appear writing, and the consideration is the sub¬ 
stance of an agreement. But they who framed the 
clause were aware that it would be dangerous to leave 
the word agreement unaccompanied, because, that 
might have occasioned difficulty through excess of 
strictness; they, therefore, allowed a memorandum of 
the agreement to be made, which, though it should not 
state the whole agreement in detail, should sufficiently 
disclose the substantial cause of action. And this is the 
meaning of what fell from the Court in the case of Wain 
V. Warlters, It is not necessary now to decide, whether 
the application of the principle was right, but whether 
the principle itself recognised in that case was right. In 
Stadt V. Lill it was decided, that a guarantee did satisfy 
the terms of the statute, because the guarantee imported, 
that the promise was made concerning a delivery of goods, 
and that would be a good consideration. So, in Bateman 
V. Phillips the consideration was sufficiently shewn : but 
it has been urged, that in Egerton v. Matthews, a con¬ 
struction has been put on the 17th section of the 
statute, different from the construction put on the 4<th. 
I think not; nor was that necessary, for the consider¬ 
ation of the promise sufficiently appeared in that case. 
The words of the 17th section are, “ That some note 
or memorandum in writing of the bargain be made and 
signed.” Suppose a person on buying goods were to 
give as a memorandum, “ I will pay 50/.” 1 think that 

would not be a good note of the bargain under the 
17th section; but in Egerton v. Matthews, the ground 
of the promise was sufficiently shewn, so that, by that 
case the Court of King’s Bench have not shaken the case 
of Wain v. Warlters, Lyon v. Lamb and Saunders v, 
Wd^^^ld are both in point, and the latter is very near 

the 
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the present case, though perhaps the note or memoran¬ 
dum in Saunders v. WaJc^ld is the more full of the two. 
As to the dictum of the Lord Chancellor, I do not find 
any decision of his conflicting with the doctrine now 
laid down: no equity case has been cited inconsistent 
with Wain v. Warlters, as die consideration has appeared 
in all of them. Neither the Judges who decided Wain 
V. Warlters.^ nor those who have upheld that case, ever 
meant to say that both parties should sign the agree* 
ment, but only the party to be charged by it, and that 
the consideration should sufficiently appear. No con« 
sideration appears on the agreement in this case, and 
therefore, there must be a 

Judgment of nonsuit. 


1821 . 

Jl^kKlNS 


V. 

Reynolds. 


Adams, Gent., v. Luck. 

Court allowed Hullock Serjt. (on payment of July 
costs and the costs of the rule by the Plaintiff) to 
amend (a) the return of his attachment of privilege in Amendment, 
this cause, which Vaughan Serjt., on the authority o^ 

Miles V. Bond (b) and Kenworth^ v, Peppiat (c) had ob¬ 
tained a rule nisi to set aside, for the irregularity of 
being returnable after the essoin day and before the 
quarto die post^ instead of being returnable on a day cer¬ 
tain in full term. 

(<j) See Walker v. Ha^wkeyt (e) 4 B. iif A, a88. In this 
5 Taunt. 853. the amendment was refused, 

(i) I Str. 399, 
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In an action 
for an escapcj 
the sheriiF’s 
authority for 
appointing a 
baiiiflT} was 
proved by a 
person belong¬ 
ing to the she¬ 
riff’s office, 
who had in¬ 
dorsed the 
bailiff’s name 
on the writ 
produced: A 
verdict having 
been found for 
the Plaintiff, 
the Court re¬ 
fused to set it 
aside, holding 
that this proof 
was sufficient. 


Franscis V, Neave, Bart., Sheriff of 'Essex. 

'^HIS action against the sheriff of Essex for an 
escape was tried before Wood B., at the last Essex 
assi^es, when the Defendant was connected with the 
officer by whom the escape was permitted, by a witness 
who produced the writ, and said he belonged to the 
sheriff’s olfico; tliat the writ came to the office from the 
PlaintilF’s agent, marked with the baiUlF’s name, and 
that he (the witness) again indorsed the bailiff’s name 
on it. The writ produced bore the two indorsements. 
A verdict having been found for the PlaintilT, 

Taddy Serjt., in the last term, had obtained a rule nisi 
to set aside this verdict and enter a verdict for the 
Defendant, on the ground that the sheriff could only 
be connected with the execution of the writ in ques¬ 
tion, by shewing that he had authorised the bailiff 
who put it in force, {^Hill v. Sficriff' of Middlesex {a) ), 
and that in order to shew such authority, the officer 
ought to have been called, or his warrant produced. 

Pell Serjt., contra^ contended that such authority was 
sufficiently shewn, by the circumstance of the writ 
haviiiff been seen in the sheriff‘’s office with the bailiff’s 

O 

name on it. 

Taddy having been heard in reply. 


(rt) 7 Tauntt ?. 


The 
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The C&urt thought the sheriff’s authority sufficiently 
proved; and, having referred to Fetmor v. Philips (a), 
discharged the rule. 

. Rule discharged. 


FaARcis 

•Vt 

NPA¥1S. 


[a) The Reporters have procured the following note of this case 
from a Gentleman at the bar. 


Fermor V . Philips, Esq., Sheriff of Oxfordshire. 


Action for an escape, tried on the writ was not sufficient to In an action for 
before Burrohgb J., Middlesex connect the sheriff with Blox- an escape, the 
sittings dditT Hilary term, 1817, banti and the Plaintiff was non- writ in the 
On the writ in the former suited. former action 

action (which was produced to On a motion for a new trial In being produced 
connect the Defendant with his Easter term, 18317, this Court bearing an in¬ 
bailiff ) were indorsed the words, held that it ought to have been dor-ement pur- 
“ Warrant to Bloxham, 6th No- left to the jury to say whether porting to re- 
vembert Bloxl3amtVf\\o Bloxham acted under tlie au- cord the she- 

was called, said he had delivered thority of the Defendant, the in- riff’s delivery 
the warrant to a person who did dorsement on the writ being of a warrant to 
not produce it. Burrough J. was primd facie evidence that he J5., and B., on 
of opinion that the indorsement lUd so act. being called, 

stating that he 

had delivered the warrant to another, who did not produce it; Held, that it ought 
to have been left to the jury to say M'hether B. acted under the bheriff’s authority. 


vembert 1816.” Bloxham^ who 
was called, said he had delivered 
the warrant to a person who did 


PococK and Another George Bishop of 
Lincoln and Others. 


duly II. 


f^UAllE inipedii. The Plaintiffs, by their declar- i do give to 

ation, claimed, through several mesne conveyances, '"y 

the advowson of Husbands Boswortk under Thomas vowson^ofn" 

Pearce^ heir of Richard Pearce (the father.) Tlic B- in Lekes- 

tershirey and 

my manor of 5 ., and all my lands in Nortlsamptonshire Held, by tliree Judges 
{JParh J. dissentientp)i that this devise gave only an cftate for life in the advowson 
to the son R., though he, at the time of making the will, was [incumbent of the 
living, 
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1821. 


POCOCK 

V. 

The Bishop of 


pica stated, that Richard Pearce (the son) having been 
presented by his father on the 2d Hepember^ 1790, was 
incumbent of Husbands Boswmih at the time of a de- 
Linco^ vise, benring date the 20th May^ 1795, by which devise 
Richard. Pearce (the father) gave and disposed of all his 
worldly goods as follows: To his son Thomas the manor 
of Flamstead, and all his lands in the parish of JRarf- 
buruy and all rents that should be due at his death : but 
if no child should be born in wedlock, then he gave the 
above to his son Richard ; anti if he should have no 
child born in wedlock, then he gave all his lands and 
estates in the counties of Hertford and Middlesex to his 
daughter, and her heirs: the will then contained the 
following words: “ I do give to my son Richard the 
perpetual advowson of Husbands Bosworthy in Leicester^ 
shircy and my manor of Sianwicky and all my lands in 
Northamptonshire^” Then followed a devise to his son 
Zacharyy of all the devisor’s freehold houses, and all his 
lease liouses, at his death, that were no part of the 
trade; and, after other legacies, the devisor gave all his 
South Sea annuities to his son Richardy &c. Tlie 
plea further stated, that Richard (the father) died on the 
loth Januaryy 1800, and that the son Richard took 
under the will an estate in fee in the advowson, and by 
will devised the advowson to the Defendants, their heirs 
and assigns, and that Richard the son died; where¬ 
upon the Defendants became seised, ibr which reason, 
&c.” Special demurrer and joinder. The question 
was, whether the devise of the pcr}>etual advowson of 
Husbands Bosworth to the son, Richard Pearce, as 
above set forth, gave an estate in lee to the said 
Richard. 

The case was argued on a former day in this term, 
by Bosanquet Serjt. for the Plaintiffs, and Vaughan 
Serjt. for the Defendants. 


Argument 
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Argument for the Plaintiffs. Richard only took an 
estate for life in the advowson. Conveyances of advow- 
son are suliject to the same rules as conveyances of land, 
tithes, or. common, Co. Litt. d. a.^ in which m<^rc than 
a life cstjite does not pass, unless words of inheritance 
are eniployed : but there is nothing in the word advow¬ 
son itself wdiich in a deed would pass a fee, and a will 
is construed in the same manner as a deed, unless some 
intention which such a mode of construction would de¬ 
feat, plainly appears in the will. Davis v. Kemp, (a) 
Wild's case. (Jj) Bale v. Coleman, (c) No such intention 
appears on this will; as it has already been tlecidcd 
with respect to tlie lands and manors which are n)cn- 
tioned in the same sentence. Doe, dem. Cndchjteld, v. 
Pearce (d) ; and the heij- at law can only be disinherited 
by express words, Denn v. Oaskin. [e) It is clear 
that a devise of tithes, right of common, or any incor¬ 
poreal hc) editament, would not pass a fee, unless accom- 
panietl by words of inheritance, or words equivalent 
thereto. And so it must be if the devise were simply 
of an advow'son. Here, indeed, a question is raised on the 
expression “ perpetual advowsonbut the w'ord jyerpe- 
hial joined to advemson is only a description {f) of the 
thing in which the devisor had an inheritance, not a' 
description of his inheritance in the thing. x\n ad¬ 
vowson is not styled perpetual, because the patron has 
a fee in it, but because the order of presentation is un¬ 
interrupted in one person: the patron may have a fee 
where he does not enjoy the pei’petual right of pre¬ 
sentation ; as where the advowson has gone to [)arccncrs, 
and the several patrons have a fee in their alternate 
right of presentation. So, on the other hand, the pa- 


1821 . 

POCOCK 


V, 

The Bishop of 
Lincoln. 


(<2) CarieCf 5, 6. m Willst 496. &c., where the 

(i) Rep. 16. cases on introductorj' word-, are 

(r) 8 Vin. Abr. Devise D. collected. 
b. pi. 7. (y) Per Bay ley 3 ., in Doe V. 

i^d) I Price, 364. Wood, x B.^ j1. 523. 

(e) Dougl. JS9' Sect Roberts 


troll 
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tron may limit a perpetual advowson for a term of years, 
the effect of which will be to give the lessee the unin¬ 
terrupted right of presentation during that term. The 
The Bishop of cases oi^the word hereditament, in principle, beqr directly 
Ltncoln. jjjjg point. No word^of itself seems more expressly 
to point to an inheritance. Yet a devise to A. of all 
hereditaments givesjiim only an estate for life. Denn 
V. Mellor. (a) Doe v. AUm. {b) , If a devisor were 
to devise “ his fee farm rents,” without more words, 
only an estate for life would pass, aliter if he were 
to devise his rents in fee. In Loveacres v. Blight {c) the 
words, “ freely to be possessed and enjoyed,” were held 
to carry a fee, because the estate was charged with pay¬ 
ments ; but the Court of King’s Bench held, that where 
tFiere was no charge, only an estate for life passed. 
Goodright, dem. Dremy, v. Bamon. [d) The same 
principle applied to reversions, ap{)ears in Peiton v. 
Banks, (e) It may be urged, that, as Richard was al¬ 
ready incumbent, if he did not take a fee by the devise, 
be was not benefited by it; but being only incumbent, 
and not tenant for life of the advowson, he was enabled 
by this devise to vacate and present, and so, perhaps, to 
provide for a son. 


Argument for the Defendants. The principles laid 
down and cases adduced by the other side do not apply 
to devises of incorporeal hereditaments ; more especially 
of such a nature as advowsons, which are a species of 
property sui generis, the incidents of which differ alto¬ 
gether frotn the incidents of other real projierty. Thus, 
where an advowson is mortgaged or goes to the assignee 
of a bankrupt, the mortgagee or assignee cannot present. 
Mackenzie V. Robinson {/), 3 Cniisc, 39, ^O. 42. In the 


{a) s T.R. j8. 
(^) 8 I. if. 5o> 

(c) Co<wp. 

(d) II East, tzo. 


(c) I Fern. 65. 
if) 3 Atk. 559, And see 
I Burn*s Eccl. Law, 4th ed, 
p. 125. 


writ 
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writ of right of advowsons, the thing is demanded by 
the name of advowson, and no technical words of in¬ 
heritance are intr^uced. Registr, Brevium, 29. h. 
Fitzherh. SO. According to Johnson and Cotgrf, the 
meaning of advowson is jus paironatits ; and jus jmtro* 
nat{is is the right of presenting whenever a vacancy 
occurs, that is, in pet-pel-tam. Ary thing shofft of an 
advowson is only a presentation. A devise of herediia^ 
*7limts will pass an advowson. (a) According to Coke{b\ 
who refers to Bracton and Fleta^ advowson imports the 
whole interest. Here, too, is the term perpetual affixed, 
which can only mean an interest inperpetuum. Robin¬ 
son V. Robinson (c) ; and, according to Littleton {d% a 
devise habendum in perpetuum will carry a fee. At all 
events, it was the devisor’s intention to provide for his 
family, by the dispositions of his will; an intention 
which ought to prevail in the construction of it, and 
which cannot be satisfied, but by giving Rjchard a fee 
in the advowson. 


18^L 

Pococx 


The Bi«hop of 
LracotN. 


Cur. adv. mlf. 


And now, there being a difference of opinion on the 
Bench, the Judges delivered their opinions seriatim. 

Richardson J. The question upon this record is, 
whether by the devise in the will of the testator, Richard 
Pearce^ to his son Richard^ of the perpetual advow'son 
of Husbands Bosworih in Leicestershire^ an estate in fee 
in the advowson, or only an estate for life passed to 
Richard Pearce the son. If the fee passed, then the 
Defendants, as the devisees of Richard Pearce^ the son, 
are entitled to the advowson : if an estate for life only 
passed, then the reversion of the advowson descended 

(a) Dyert 323. , (c) i Burr. 38. 

{b) Co. Litt* 17. h. 119. a. {d) s. 586. 

to 
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V. 

The Bishop 6f 
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to TTioftms Pearce^ as the eldest son and heir of the 
testator, and consequently the Plaintif)^, os claiming 
under Thomas Pearce, are now entitled. 

I am of opinion that, by this devise, an estate for 
life only in the advowson passed to Richard Pearce, 
the son. 

The simple qnestjpn is, whether the words perpetual 
advowson” are descriptive of the thing devised, or of 
the testator’s interest in that thing. I think that they 
are descriptive only of the thing devised. 

It has been argued, that the word advowson imports 
a perpetual right to present, and would alone pass a 
fee : and that it is used by the testator in this extended 
sense, is said to appear the more clearly in this case by 
the epithet “ perpetual.” The latter part of this argu¬ 
ment appears to me, to be very much weakened by the 
former; for, if the word advowson in itself imports any 
perpetuity of right, then the addition of the epithet 
“ perpetual,” only expresses what would otherwise have 
been implied, and carries the sense no farther. 

The tact, I think, is, that “ advowson,” or “ per¬ 
petual advowson,” import the same thing; both de¬ 
noting a right to present, not confined to one, or to 
any definite number of presentations, but to be exer¬ 
cised as often as a vacancy occurs. Such I conceive to 
be the meaning of the term “ advowson,” or “ perpetual 
advowsonbut this does not prevent that description 
of property, like every other description of lands, tene¬ 
ments, and hereditaments, from being carved out into 
an estate for term of years, for life, in tail or in fee; 
nor does it exempt it from the rule of construction 
common to all grants of real property, whether in 
deed^ or in wills, namely, that by a grant of the thing 
without mbre, an estate for life only will pass. The 
authority of Lord Coke in bis comment on the 1st 
section of Littleton is express on this subject, where, 

Little* 
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Littleton having laid down the rule as applicable to ^ 1831. ^ 
landsj Lord Coke observes, that LitUetout in that and 
other places, putteth lands but as an example; for that «. 
hh rule extendeth to signiories, rents, advemons, com- of 

mons, estovers, and other hereditaments of M^at kind 
or nature soever, {a) 

The only difference in this respect between deeds and 
wills is, that, in the former, technical words are necessary 
to pass an estate of inheritance; ip the latter, equivalent 
words, that is, any words importing such an intention 
will suffice. But equivalent words are as necessary to 
pass the inheritance in a will, as technical words are 
in a deed: and I find no such equivalent words in 
the will. 

The testator here, after giving all his lands and 
estates in the county of Hertford and Middlesex^ to bis 
daughter and her heirs, (using proper words to convey 
the inheritance when such was his intention) proceeds 
thus: “ I do give to my son Bdchard, the perpetual 
advowson of Husband’s Bosworth, in Leicestershire, and 
my manor of" Stanixick, and all my lands in Northamp- 
tonshire’’ 

It has been properly decided by the Court of Ex¬ 
chequer, that, by this devise, the lauds passed only for* 
life: and it would be extraordinary, if, b^ the same 
words of devise, applied in the same sentence to two 
sorts of j)roperty, the one should pass for life and the 
other in fee. 

It has been said, that a devise of hereditaments will 
pass an advowson, which is true; but it is equally 
true that, by such a devise without more, an estate for 
life only will pass. This rule as applied to land, is 
sealed by Denn, dem. Moore, v. Mcllor; and ap})lies 
equally to every description of real property, whether 


Voi„ nr. 


^etj Co* Lit* 4 * 

D 


cor- , 
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corporeal or incorporeal, whether capable of a constant 
enjoyment, like lands or houses, or only of an occasional 
V. one, like tithes or the patronage of churches or offices, 
which cpn only be exercised when an occasion or va¬ 
cancy occurs. If a man, having lands, tithes, and 
advowsons in fee, should devise all his hereditaments 
to /. S. without more, it is clear that the land would 
pass for life only; and so also would the tithes and 
advowsotis, though the devisee might die before any 
tithes should accrue, or any vacancy occur. 

One other circumstance remains to be noticed; 
namely, that, at the time of making this will, the testa¬ 
tor’s son Richard was actually the incumbent of the 
benefice; whence it is argued that, unless the fee passed, 
the devisee could derive no benefit from the devise, and 
thence an intention is inferred to give the fee. But this 
is not so; for although it is true, that the devisee could 
not have sold his interest in the advowson, and then 
have vacated the benefice by resignation in favour of 
the purchaser; yet he was empowered by this devise, 
with the consent of the ordinary, to vacate in favour of 
a child, a relation, or a friend, for whom he might 
wish to make provision, and it appears that he actually 
did so; or a vacancy might Imve arisen without resigna¬ 
tion by the incumbent’s attaining to other ecclesiastical 
preferment. The devise, therefore, though only for 
life, had an operation by giving to the devisee a very 
different interest in the advowson from that which he 
had before, as the mere incumbent; and this is sufficient 
to satisfy the words of this devise. 

For these reasons, I am of opinion, that judgment 
must be given for the Plaintiffs. 


Burrough J. The question is, whether the devisor 
has by his will devised to his son Richard the perpetual 
advowson of Husbands Bos’woi'tk in fee or for life. 

[Here 
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[Here the learned Judge stated the devises in the will 1831* 
as set forth in the pleadings,] This will, as to the devise 
to the son Richard of the manor of Stawwick and all the 
devisor’s.lands in Northamptonshire, has been under the *>f 

consideration of the Court of Exchequer. It appears 
that that Court was of opinion, that Rickard took only 
an estate for life in the lands in Northamptonshire : the 
Court thought that there were no auxiliary words in 
the will, either in the introductory part or elsewhere, 
to give the words of devise of all the devisor’s lands in 
Northamptonshire any greater effect than a devise of an 
estate for life to Richard, It appeared to the Court not 
to be necessary to say in that case what interest Richard 
took in the advowson; but it is obvious that, if Richard 
took a fee in the advowson, it might have been urged 
with great force, that he took a fee by the devise of the 
lands immediately following. The Lord Chief Baron, 
however, said [a), that the words “ perpetual advow¬ 
son” did not carry it further than “ advowsonany 
thing short of advowson, he said, is the next present¬ 
ation. Strongly confirmatory of this is what is said by 
Mr. Justice Bayley, in Doe, dem. Wood, v. Wood. (6) In 
that case the devise was to Hemy Wood of “ all the rest 
of the devisor’s farms, lands, tenements, and buildings, ’ 
and the perpetual advowson of Rasper rectory, to be kept 
in the family and name of the Woods as long as can be.” 

The Court held, in that case, that the words “ to be 
kept, &c.” gave a fee, but Mr. Justice Bayley said, “ the 
former part of the devise of all his farms, lands, tene¬ 
ments, and buildings, would not give more than an 
estate for life. Nor would the words “ perpetual ad¬ 
vowson” carry it any farther; for the word ** perpetual” 
applies only to the description of the property, and not 


(<i) I Price, 353. 


(i) I A. 518. 

D 2 to 
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1821. quantum of interest, which the devisee takes 

—v—in it.” Nothing is said to the contrary of this, 
Po^K either by Lord Ellenborough, Mr. Justice Abbott, or Mr. 

The Biihop of Justice Holroyd. 

Lincoln. This brings it to the dry question of, what is the 
effect of the words of devise of the perpetual advowson 
in this will ? In support of the idea of its carrying a 
fee, it has been stated, that, in a writ of right of advow¬ 
son, it is demanded in the writ by the name of “ ad¬ 
vowson.” When the purpose of the writ and of the 
count in the writ arc considered, it seems to me to 
prove the contrary. By the writ the demandant de¬ 
mands the thing as “ manor,” “ messuage,” “ land,” 
“ advowson,” &c. without adverting to the extent of 
his interest; the count on the writ of right invariably 
states a seisin in fee in the demandant, or some other 
under whom he derives his title in the thing sought 
to be recovered, after stating the writ which demands 
the thing in general; and as Co. Lilt, {a) “ of an advow¬ 
son and such like he shall plead” what is in the count, 
“ that he is seised dc adweatione ut de J'codo et jure'’ 
A.n advowson being an incorporeal hcrcdilament, the 
demandant cannot say he was seised dc Jeodo ct jtirc; 

■ but he must say, ut dc J’codo d jure, a siuiilitudinary 
expression. In I Gibson's Cod. 758. s. 5. it is said, that 
“ an advowson, being an inheritance incorporeal, and not 
lying in manual occupation, cannot pass by livery, but 
may be granted by deed or by will, either for the inherit¬ 
ance, or for the right of one or more turns, or I’or as many 
as shall happen within a time limited.” It has been often 
said of the author of this book, that he was a good 
common lawyer. I think it must be inferred, that lie 
meant that a mere devise of an advowson would not 
pass the incorporeal inheritance in it. In 2 Blackst. 
Com. {b) it is said, that an advowson is an incorporeal 

(fl) 17 . b. (b) Book a. (b. 3 . 1 . 

Iieredi- 
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hereditament. So says Bishop Gibson in substance. 1821. 
Now a devise of devisor’s hereditaments will pass an pooocK^ 
advowson, Cb. Litt. («), where it is said, that ‘*heredita- v. 
raent” is the largest word of all in that kind ; foil what- ’^*15 Bishop of 
soever may be inherited is an hereditament, be it cor¬ 
poreal or incorporeal, real or personal, or mixt.” 

In Doc, (lem. Small and Others, v. Allen {b). Lord 
Kenyon says, “ The next point arises on the word 
‘ hereditamentsand I am astonished that any doubt 
should have been entertained about that. It is not so 
strong a word as tenement;’ it is merely a descrip¬ 
tion of the thing itself, and not of the quality of it.” 

His lordship was of the same opinion in Doe, dem. 

Palmer v. Richards, (c) What he says as to the doubt 
arose from what was said in that case by Mr. Justice 
Askurst and Mr. Justice Grose. Lord Kenyon was for¬ 
tified in his opinion by what was said by Lord Chief 
Justice Trevor^ in Hoyewell v. Ackland. [d) Thus then 
the word “ hereditament” in a devise will pass an ad¬ 
vowson, but it will not, without more, pass a fee: could 
it then pass a fee in an advowson, within which it is 
comprehended ? No — why is this ? because it is a de¬ 
scription of the thing, and not of the quality of the 
thing; this accords entirely with what Mr, Justice Bay- 
Ici) says in Doe, dem. Wood, v. Wood. 

It is a settled rule in the construction of wills, that 
there must either be words of limitation to pass a fee, 
or expressions having the same effect. Words denot¬ 
ing the entire interest in the thing devised, will pass 
a fee as well as the word estate, or a charge on the thing 
by which the devisee may be a loser, if a fee does not 
pass, lliis was the case (amongst many others) of Doe, 


(a) 6. a. 

{b) 8 T.R. 503. 


(<•) 3 T.R, 356. 

{d) Mosely, Rep, a40. I Salk. *30. 


D 3 
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18^1* dem. Palmer^ v. Richards. There the words were of a dfs- 

vise of “ all the rest, residue, and remainder of my 
PoOQC^ ^ 

messuages, lands, tenements, hereditaments,goods, chat- 

The **f tels, and personal estate whatsoever, my legacies and 
t/lN(;;Ql«H. funeral expellees being thereout paid.” 

The frame of this will does not require that a fee 
should pass. The circumstance tliat the devisee was a 
son and incumbent at the time, does not require it; for 
a benefit did pass, and he lias, in fact, had an oppor¬ 
tunity of receiving that benefit by presenting another on 
his own resignation. 

It appears that, in one part of the will, the devisor 
has used words of limitation in the devise to the daugh¬ 
ter and her heirs. 

Tlie heir at law is not to be disinherited but by words 
of limitation, words tantamount, or necessary implica¬ 
tion, to be collected from the whole of tlie will. 

In this case, in my jud^i^meiit, there is no ground for 
holding that Richard^ the son, took more than an estate 
for life. I therefore think the judgment must be for the 
Plaintiffs. 


Park J. Though I have the misfortune to differ 
from my two learned Brothers, who have preceded, and 
I believe, also, from the Lord Chief Justice, who is to 
follow me in the argument; yet I shall not feel it ne¬ 
cessary in stating the grounds of my opinion to do so 
at any great length. 

The words of the will of Richard Pearce^ who died 
in the year 1800, have been so often stated, that 1 shall 
not think it my duty to repeat them, the only question 
being, whether the devise of the perpetual advovvson of 
the church of Husbands Bosworth to his son Richard be 
a devise in fee or for life only. 

In my view of this case, it is not necessary to discuss 
the exact meafting of the word “ advowsonwhe¬ 
ther 
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ther ex w termini, it would, in a deed, carry the whole 1821. 
interest in fee; and whether, if less than the whole is 

mcuuK 

intended to be conveyed (as less than the whole clearly 4 ,* 
may be carved out by the person seised of the whole), The Kiihop of 
there should not be words of restriction, such as in tail, 
for life, for years, or the next, or the next two avoid¬ 
ances, indicative of that intention. 

If one looked to the origin of advowsons, one would 
have supposed that this was so: because according 
to Lord Coke (a), “ advowsori is so called, because Me 
? igAt of presenting to the church was first gained by 
such as were founders, benefactors, or niaintaincrs of 
the church.” — “ They were, also, called patroiii, and, 
thereupon, the advowson is esWeiii jus 2 >citronatus. And in 
one word, advowson of a church is the right of present¬ 
ation or collation to the church.” 

The 7 >« patronatus, according to the explanation here 
given, is the same as advomon; and, surely, the jtis pa- 
tronatns, unless it has restrictive words, one should have 
supposed, as an unlettered person, embraced the whole, 
and could never mean the next avoidance: and, in com¬ 
mon parlance, I am sure it does so. 

But, as I said before, it is not necessary for me to give 
an opinion upon the question what that word must be* 
taken to mean in a deed, where no words of inheritance 
are added. I shall assume that Lord Coke is right 
when, in page '1. a. of the first Institute, he says, that 
advowsons arc one of those things, which must have 
words of inheritance added to them, according to the 
first section of Littleton, to make them an estate in fee- 
simple. But he is here speaking only, and Littleton 
before him, is only speaking of the necessity of words of 
inheritance in his pnrehase, as Littleton calls it, that is 
in his deed. 

(a) Co, Litt. 119. hi 

D 4 1 am 
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1881 « I willing to admit, as not affecting my view 

' of the argument, that, if words of inheritance are omit- 

ted in a deed, the word “ perpetual” prefixed to “ ad- 
The Bishop of vawson” »will not carry it further, for that may not be 
Lincoln, import in legal acceptance; and, in this respect. 
Lord Chief Baron Thompson must be understood, when 
he says any thing short of advowson is the next present¬ 
ation, a phrase, however, which, by those who contend 
that the word advowson carries the whole, may be sup¬ 
posed to favour their interpretation. Mr. Justice Bay- 
ley, also, supposes the word “ perpetual” to be descrip¬ 
tive of the property, and not to be applicable to the 
quantum of interest which the devisee takes in it: a pro¬ 
position, however, to which, in its extent, and as used 
by a testator in disposing of his property, I cannot, with 
all due deference to my learned Brother, who is made 
by the reporter so to express himself, fully subscribe. 

Having made these admissions on my part, it must 
now be admitted to me, on the other, that many words, 
which will not carry a fee in a deed, will carry it in 
a will, if the words used in the devise can be shewn to 
be sufficient to indicate that intention in the testator. 

In the case last referred to, of Boe dem. Wood v. 
Wood, the words “ perpetual advowson” were held 
to carry a fee, such being clearly the intention of the 
testator. Let me not be supposed to quote this case, for 
the purpose of saying, that any words, to be found in 
this will of Mr. Pearce, are half so strong as the words 
used in the case of Doe v. Wood. I only quote it to 
show the principle, that, uniter circumstances, “ advow¬ 
son” in a will will pass the fee. 

As little, I presume, can it be contended, (although 
this devise of the advowson is found in the same sen¬ 
tence with a devise of “ all his lands in Northampton¬ 
shire^^ which latter part of the sentence has been held 
not to carry the fee in those lands,) that, therefore, 

this 
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this devise of the advowson cannot confer the absolute 1821. 
interest on the devisee. Lord Chief Baron Thompson has 

PCX»CK 

expressly declared the contrary in this very case; for 
his Lordship, in delivering the judgment of the Court, The Bishop of 
says, “ even admitting that the words were sufficient for Lincoln. 
passing a fee, as to this part of the devise respecting 
the advowson, we are of opinion, that it would not ne¬ 
cessarily follow therefrom that a fee also passed in the 
premises for which the present ejectment is brought.” 

His Lordship founded himself on the case of Paice v. 

The Archbishop of Canterbury (a), in which the Lord 
Chancellor said, “ that where a man devised his farm 


and lands at Rqyston to Henry Taylor^ his heirs and 
assigns for ever, and also I give and bequeath to the 
said Henry Taylor my farm and manor of Eythorne 
Courtf the devisee only took an estate for life in the 
latter devise: although, in the same sentence, he took 
an estate in fee ; and although the two bequests were 

united by the words “ and also.” 

Then it seems to me, that we are to look at the whole 


of this case together on the face of the will, and on the 
facts admitted by the pleadings. The introductory words 
of the will show that the devisor meant to dispose of every 
thing, and that whatever he devised, he meant to givt 
absolutely: “ I, Richard Pearce^ do give and dispose of 
all my worldly goods it has pleased God to bless me 
with as follows.” Now 1 admit that very strong intro¬ 
ductory words have never been construed by themselves 
to carry a fee, and that the importance of the intro¬ 
ductory clause, as manifesting an intention of complete 
and ultimate disposition, has been gradually declining 
in our courts: yet both Lord Kenyon and Lord Elleji-- 
horemgh admit them to have some weight where the in¬ 
tention of the testator is doubtful, and where there are 


(«) 14 Ves. 364. 


other 
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1821. other words in the will to carry the intention into effect. 

Lord Ellenboroughi in Doe dm. Bates v. Claj/ton (a), says, 
“ This construction maj- be considered as in a degree 
The Bishop of aided by the introductory words of the will respecting 
Msjcoln. worldly and temporal estate, which are allowed to 
have some weight in cases where the intent of the test¬ 
ator is doubtful, and where there are other words in the 
will to carry his intent into effect.” And Lord Kenyon 
had said, that though such words would not of them¬ 
selves have carried the fee, yet they will have some effect 
in the construction of the subsequent devises. 

In Doc, Lessee of Wall, v. Longlands [b]. Lord EL 
lenbormigh says, “ Very little inference of intention can 
be drawn from mere formal words of introduction: 
though isoe certainlij find them in some cases called in aid 
to show that a man did not mean to die intestate as 
to any part of his propertyand his Lordship adds, 
what I admit weakens the force of his preceding observ¬ 
ations, and tlie making a will at all may also be used 
as affbrdinji such an inference.” 

However, I think no man can doubt, that Richard 
Pearce did not moan to die intestate, and that is all the 
benefit which I claim for my argument, from these words. 
Then he gives “ to iny son Richard the perpetual ad- 
vowson of Husbands Bosworlh, in Liccesicrs/iire." Now, 
though in a deed I have admitted that “ perpetual” 
prefixed will carry “ advowson” no further than the word 
itself will do, yet, when the expression is used in a will 
made by a man ignorant of the law, (those words in coni- 
mon parlance being constantly used to express the ab¬ 
solute interest in the jus pioh'onatus,) it surely may be con¬ 
sidered, as showing the testator’s intention to give every 
thing he had in this property, and that he contemplated 


{a) 8 East, 141. 


{h) IA East, 370. 
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a perpetuity^ as if he had said, “ meaning to dispose of 
all my worldly goods, I give the perpetual advamson, 
now belonging to me, to my son Richard, that is, all 
lhat 1 have in that advowson.” 

The words are, the perpetual advowson that is, 
the advowson which is an entire or absolute advowson. 

From the will it appears that he was providing for 
all his children much more than for their lives: but, 
except the South Sea annuities, if he gives only an estate 
for life in this advowson and manor of SfarvwicJc, and all 
lands in Northamptonshire, {in which latter place it has 
been decided the devisee took only for life,) Richard, 
the son would then have no provision beyond his life, 
as his other brothers and sister have. 

But the strong point of this case, as it strikes me, and 
what I cannot answer satisfltctorily to my own mind in 
any other way than by giving Richard the son this ad¬ 
vowson in fee, is the fact stated in, and admitted by these 
pleadings. The will in question was made in the year 
1795 , devising this advowson (as it is contended htlife 
only) to a man who had been in possession of it five 
years before, viz. in 1790, and was deriving every bene¬ 
ficial fruit from it, which he* could enjoy; and which he 
must continue to derive, as long as he lived, unlessrhe 
resigned it, or was promoted to soiiic station incom¬ 
patible with it, which latter cases are the only possible 
ones in which he could have even the power of benefit¬ 
ing a friend. I cannot conceive it possible that the father 
should devise to him that which he then, and for five 
years, had beneficially enjoyed, and which, but for his 
own voluntary act, he must continue to enjoy during 
his life; and, therefore, could never exercise his jus 
patronatus, I cannot conceive that the father could have 
intended to devise him nothing at all, or worse than 
nothing. Nor can I suppose the father to have acted 
upon the remote contingency of his son’s preferment ; 


1821. 

POCOCK 


V* 

The Bishop of 
Likcq&n. 


I'CtllOtC 
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Luscoln. 


remote to him it was, for (if it existed before this clergy¬ 
man died) it never existed in his father’s life-time. The 
son was incumbent five years before the will, and the 
The Bibhop of father livetl*five years after making it, till 1800, and yet 
jicver saw his son any thing but rector of Husbands 
lioswoi'th. But, even if he should vacate on promotion, 
the father gave him nothing but what 1 admit to be a 
great moral pleasure, that of advancing a friend ; for he 
could not sell a turn or avoidance; which turn or avoid¬ 
ance, when he sold it, he knows he should himself im¬ 
mediately create. 

But, if he resigned, it is said, he might present; — true, 
but then he would gain a loss : for then, to exercise his 
right of patronage, he must resign an income of 300/., 
400/., or 500/. a-year, or whatever the amount might 
be. If ill-health, or any cause of that nature, should 
oblige him to resign, I admit it to be a satisfaction to 
present a friend; but it would not then be a gift of pe¬ 
cuniary value. Whereas if it was an advowson in fee 
or perpetual, it was a provision for this gentleman and 
his family, by enabling him to carve out a provision for 
one of his sons, or, by selling the advowson, which he 
would then have a right to do; and thus, by giving 
him an inheritance, putting him on a footing with his 
brothers and sister. 

Under these circumstances, 1 am of opinion liichard. 
Pearce took this advowson in fee under his father’s will; 
and, consequently, that there ought, in my view of the 
case, to be judgment for the Delendants. 


Dallas C. J. I am of opinion that, by the words in 
this will, an estate for life only passes. It is admit¬ 
ted that in a deed this w^ould be cicai-; nor is it con¬ 
tended, that tile addition of “ perpetual” would carry 
it further than the word “ advowson” only. To this 
also the opinions given both in the Exchequer and in 

the 
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the King’s Bench, directly go. AVhat, then, is there 
in a will to justify a different construction, and to con¬ 
vert into a fee that which in a deed would be clearly but 
an estate for life? In general, the rule of construction 
must be the same, unless in the will itself there be found 
something to vary it. And this narrows the case to 
the consideration of the particular will, and to the effect 
of the words to be fl>und in it, having reference to the 
subject-matter. 

And, here, the argument must turn upon the rule 
applicable to all cases of this description, viz. the ques¬ 
tion of intention as to be collected from the whole will. 
Now, as to the question of intention, the leading rule 
(aid down in the books is this, that, to carry the inhe¬ 
ritance, the intention must be disclosed, cither by ex¬ 
press words or clear implication. A doubtful intent 
Avill not be suflicient to disinherit the heir at law'. 1 
am of opinion, that, in this case, a clear intent to 
})ass an estate of inheritance does not appear; and, 
therefore, that, even if the intent were doubtful, such 
estate wwild not ])ass. One leading rule to be found 
in the books is, that the construction of wills shall be 
made according to the rules of the common law in 
respect to estates limited or created by deed, unless 
there be something clearly to be collected from the 
will itself, disclosing a different intention. Ami this is 
stated and frequently referred 'to as a safe anil funda¬ 
mental rule. In one of the reported cases, it is laid 
down in these terms: “ The intent wdiich ought to 
govern must be a certain and manifest intent, and not 
an arbitrary one; it must be accoixling as it a})})ears 
upon the wall, and according to the known rules of 
law ; it is not to be left to a latitude, and as it may be 
guessed at.” 

This being premised, I come to the will in question. 
And, first, it is agreed, that no aid can be derived from 

the 


1821. 

POCOCK 
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1821. the generality of the introductory words, for they would 
P^CK^ equally apply to lands, and the lands are devised gene- 
rally, and in these it is admitted, that the devisee takes 
The Bishop of an estate lj,)r life only. It is, also, admitted that no aid 
is to be derived from the probability of the testator not 
meaning to die intestate. Generally speaking, this would 
more or less apply to every case of partial Intestacy; 
and, no doubt, in many of such cases, the probability is, 
that the effect given to the will is contrary to the intent 
of the testator. In the nature of things, a man is gene¬ 
rally glad to give what he means to bestow by express 
words, and not (if I may so express it) sullenly to leave 
it to the silent operation of the law. If not in a ma¬ 


jority of wills, yet, certainly in a great number, the con¬ 
struction is contrary to the probable intent. “ Most 
people,” said Lord Mamfield^ “ when they give their 
land, probably meant to give it absolutely, as they would 
give personal property, a horse, or a piece of plate.” 
And to this observation, adopting it himself, Lord 
Kenton has more than once expressly referred. On 
what special grounds then does this case stand ? A dis¬ 
tinction was attempted at the bar, from the nature of 
the property itself. An advowson was said to be an in¬ 
corporeal hereditament, differing from land; and cer¬ 
tainly it does, in itself, differ from land; but it does 
not differ from land as to the rules of law, by which it 
is to pass in a will or in a deed. As to a deed, I have 
already said, it stands on the same- footing, and this is 
agreed. Now, taken as an incorporeal hereditament, 
what is the effect ? It operates as a description of the 
thing, not denoting the quantity of interest given, and, 
therefore, ranges under the general rule. In Hope^ll 
v. Acklnndi Lord Trevor said, “ the word * heredita¬ 


ment’ cannot be taken to denote the measure or quantity 
of“ estate, because it has a proper meaning and extends to 
annuities, advowsons in gross, &c. which are not com¬ 
prised 
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prised by the words lands and tenements.” (fl) And, in 1821. 
Canning v. Canning {b), it was said by the Master of the 
Rolls, that the law was settled in the case of Hopewell v. .y. 
Acklandf that a fee will not pass by the word her^itament, Tl*® Bishop) of 
An advowson, therefore, as an incorporeal heredita¬ 
ment, will no more pass the fee by a devise of it as ad¬ 
vowson in a will, than by a gi*ant of it in a deed. 

“ Advowson,” or “ perpetual advowson,” apply, there¬ 
fore, as descriptive of the thing devised, not as de. 
noting the quantity of interest which the devisee is to 
take. And, whether it be in a deed or in a will, there 
is no difference whatever; the terms themselves alone 


being considered. The remaining part only is that 
which weighs with my Brother Park; and, without 
going in detail into this part of the subject, after what he 
has already said, but referring to the observations of my 
Brothers Park and Richardson, I will only say that, 
even allowing this view of the subject to be entitled to 
weight, still it only involves, as it appears to me, matter of 
conjecture more or less doubtful; and, at all events, not 
denoting that clear and manifest intent, which, on the 
known and admitted princijdes of law, can alone give 
to words in a will a different construction from what 


they would receive in a deed. * 

The rule, therefore, I think, must prevail, independ¬ 
ently of other grounds, namely, that construction of 
wills shall be made accordina; to estates at common law 
by deed, unless there be something in the intent of the 
will ap})earing to the contrary. Into this, therefore, the 
subject seems to me to resolve itself. And, even if I 
could admit it to be in a degree probable, that the tes¬ 
tator' might intend to give an estate in fee, I must 
apply the principle, so often applied in cases of this de¬ 
scription, “ Voluit sed mil dixit and, not having said 
so, I cannot, on any conjecture of my own, say so for 


(«) I Salh, 139. 


{^h) Mostly, Rep. 24*. 


him. 
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1281. 

POCOCK 

The Biahop of 
Lincoln. 

July II. 

A conveyance 
by debtors to 
trustees, in 
trust to sell, 
and with the 
proceeds to 
discharge, 
Jirst, debts 
due to the 
trustees, then 
debts due to 
other creditors, 
with a result¬ 
ing trust for 
the original 
debtors, does 
not require an 
ai valorem 
stamp, as upon 
a sale or mort¬ 
gage under 

55 3 * 

f, 184. By 
three Judges 
{^Dallas C.J. 
absente.) 


him. I beg, however, to be considered as not forining 
any conjecture as to probability one way or the other, 
but as deciding the case, as far as my opinion goes, on 
the principles stated, and by which, I think, it ought 
to be governed. 

Judgment for the Plaintiffs. 


Coates and Others v. Perby and Otliers. 


AT the trial of this cause, before Park J., at the last 
Hereford assizes, a deed of whicli the following is 
an abstract, was tendered in ev^ence, stamped with a 
common deed-stamp, and it was contended for the De¬ 
fendants, that it should have been stamped with an ad 
valorem stamp, under the 55 Geo. 3. (a) Park J. was 
of opinion that the deed was duly stamped, and the 
jury found a verdict for the Plaintiffs. 

By indenture, dated the 2-4 th March^ 1820, made 
between Ann Precce, widow, Edward, Thomas, Charles, 
and George Preece, of the one part, and Mark Pmjntz 
Matthews, Benjamin Coates, and Thomas White, creditors 
dnd trustees named on behalf of themselves and other 
the creditors of the said Ann.^ Edward, Thomas, Charles, 
and George Preec.c, of the othei part; after reciting that 
Ann, Edward, Thomas, iind George Preece, were indebted 
to the said M. P. Mattheivs, the said B. Coates and the 
said T. White respectively, in certain sums of money, 
making together the sum of 2,220/. 1 1.9. 3d., and to va¬ 
rious other persons, in several sums of money, and had 
agreed to assign all their personal estate and effects to 
the said M. P. Matthews, B. Coates, and T. White, in 
trust, to pay and satisfy the same in the manner there¬ 
inafter expressed, in consideration of 10s. a-piece, they 


(a) c. 184. sched, part i- 


llie 
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the said A,, JS,, T., aad G Pfeece^ granted, bargained, 
sold, assigned, transferred, and set over unto the said 
M. P, ikf., B, C., and T. W., “ All that the live stock, 
and the crops of corn, grass, hay, straw, hops, and fruit, 
now growing or to grow; implements of husbandry; 
household goods, and furniture, plate, linen, and china; 
book and other debts, bonds, notes, bills, and securities; 
and all and singular other the personal estate, property, 
and effects of what nature or kind soever or whereso¬ 
ever, of or belonging, or due or owing to them the 
said A.y 7','., 7’., C., and G. Preece, or any or either of 
them,” to hold to them the said M. P. M., B, C., 
and T. JV., their executors, administrators, and assigns, 
wholly and absolutely, as and for their own proper 
goods, chattels, and effects; upon trust, that the said 
trustees should, without any further consent, authority, 
or concurrence of the said PreeceSj or their executors or 
administrators, immediately upon the execution of the 
said deed, or at any time or times thereafter, when and 
as they should think fit, sell and dispose of, either by pri¬ 
vate contract or public auction, either together or in sepa¬ 
rate parcels, and at one time or difterent times, as they 
should think best, all. and singular the said crops, goods, 
and effects, and get in and receive the debts and mo¬ 
nies, and other the personal estate and effects therein¬ 
before assigned, and should stand possessed of the 
money produced by such sale, *and of the personal 
estate, upon trust, in the first place, to reimburse them¬ 
selves respectively all expences incurred in preparing 
and executing the said deed or relation thereto, and 
then in payment and satisfaction of all legal rents, taxes, 
and duties, and salaries and wages to clerks, servants, 
and agents, and also all expenses of the sale of the 
trust, and upon trust to pay and satisfy the said sum of 
22201. 11s. 8d., with interest, after the rate of 51. per 
cent, per annum, from the date thereof, and to pay and 
apply all the residue of the said monies, in payment and 
VoL. III. E satis- 


1821. 
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SO 


^atisfactioti oF tKc several other BdHH and derrijinds owing 
iiy the said Preeces to such of his, her, 6r their re¬ 
spective creditors, or their respective executors, Udrtii- 
liistfatoits, partners, or assigns, rateable and iii pi’o- 
portidh to the amount bf tlie debts owing to them 
respectively, without any pHotlty or preferfehce of any 
one or mdrb of them to the other or others of them; 
arid after such payment, then, in trust, to pay the sur¬ 
plus to the said Preeces^ to and for his and their own 
ti^o and bciiefit. Power to the trustees, out of the first 
or arty other monies which might come to their hands, 
to satisfy any execution or extent against the person or 
property of the Said Preeces. The deed also contained 
the usual power of attorney, to ehablc the trustees to 
get in the personalty, and a covenant on the part of 
the Preetes, to manage, work, and cultivate the lands, 
grounds, and pi’cmises in their possession or occupation, 
in the best manner, and sow and plant the same with 
proper corn, seeds, or grain, which might be deemed 
most advisealilc for the benefit of the creditors, for and 
upon the trusts expressed in the deed. 

Lens Serjeant having, on a Ibrmer day, obtained a 
'rule nisi to set aside the verdict, and enter a nonsuit on 
the grounds urged at the trial, 

Vaughan Serjt, who'subsecjuently shewed cause against 
the rule, argued, that a stamp, as on a sale, could not 
1)0 necessary, because the deed was not made upon an 
actual sale of the property, but only conveyed it to 
trustees, for the purposes of sale, and that a mortgage 
stamp W'ould be inapplicalile; because, thougli the con¬ 
veyance was for the payment ol’ the trusiccs in the first 
instance, yet all the creditors were ultimately to obtain 
paymeuti so that the deed fell witliiu the excejition at 
the end of the clause, under the word moIitgage, in 
55 Geo. 3. c. 184., Sched. part 1. 

Lensy 
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Lettsi iti support (>f Wie rule, br^ed'^ tlftit tlie dbcd 
AVas feubstahlially a transfer upon sale, arid, tlltreforc, 
ought to IrAVe hdtl s\b ad mldytin stamp; oV*, if it Was 
considered iii tlic nature ofa niortga^f', that it did ndt fall 
within the letcception in the statute, because it for 
the bbhefit Of the trustees, and not Of tfe cibdiVors 'ge¬ 
nerally, who would bt^ left iUipaid, if tlVO o^Valo upon 
sale did not produce sufficient to satibly the imstees. 

Cnr, aeh. vutt. 


si 



■a. 


And now, 

Park J. delivered the jiidgnuait of the Court,— 
'i'his case came before the court upon a motion to enter a 
nonsuit. Idie case was tried before me at the last assizes 
lor the county ol’ Herrfoyd^ and a verdict was found for 
the Plaintills, with my approbation. One of the (jnes- 
tions before me at the assizes was, and the only one 
now before the Court upon the motion is, wh.otlicr the 
deed under which the Plaintiffs claim the proport}', was 
duly stamped. 

This case was argued the other day in the absence of 
the Lord Chief .lusticc; and my Brothei s and myself 
postponed the giving our opinions at the time bf the 
argument, not from any doubt we entertained, but be¬ 
cause a question of the same natui'e in the stamo cause, 
the parties only being reversed, heiiig depending in the 
Court of King’s Bench, we wished to come to the same 
conclusion with that Court, I have not heard whether 
that cause ims been beftu e the Court; ami, therefore, 
we can no longer delay our judgmciit. 

Tins question depends on the 5.*5 Geo. .'t. r. 18-1. 
Sched. jmy! J., and it is admitted, that, if the deed is to 
be considered as a (ommon <lc('d, under the dcscn})lion 
in liic schedule of the statute of “ a dot'd of any kind 
whatever, ndt othciwise chnrgett in this schedule, nbr 
, E 2 expressly 
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Coates 

V. 

Perry, 


expressly exempted from all stamp duty” (a), it has been 
duly stamped. But it is said, it must have an ad valorem 
stamp, for that this case is to be brought under the 
words in the schedule, “ Conveyance, whether grant, 

. disposition, lease, assignment, transfer, release, renunci¬ 
ation of any other kind or description whatsoever, upon the 
sale of any lands, tenements, rents, annuities, or other 
property, real or personal, heritable or moveable, or of 
any right, title, interest, or claim in, to, out ofj or upon 
any lands, tenements, rents, annuities, or other pro¬ 
perty, that is to say, for and in respect of the principal 
or only deed, instrument, or writing, whereby the lands 
or other things sold shall be granted, leased, assigned, 
transferred, released, renounced, or otlierwise conveyed 
to or vested in the jnirchaser oi* purrhasers” But we arc 
of opinion that the deed in question does not fall under 
this section of the act; for the words which I have em¬ 
phatically mentioned, clearly show this clause to have 
been intended to operate upon actual sales between 
vendor and vendee. Now', the deed in question is no 
sale of the property to Coates and others, it is a deed, 
appointing them trustees to sell and to distribute the 
produce of the money in the manner therein mentioned; 
^nd the duty required to be paid iu all the cases under 
this word conveyance in the statute, is, “ wlicn the pur¬ 
chase or consideration money therein or lliereupon ex- 
pressed shall amount Co, &c.,” evidently showing that 
what was meant by the legislature was an Immediate 
money consideration expressed, [b) Now here, the con- 
sideration expressed is lO.s. ; but, then, it is argued to be 
a conveyance (under the word mothj^age in the schedule) 
liable to an ad valorem duty, under these words, “ any 


(«) Sched. part i. tit. Deed. 
And see in Sched. part i. 
tit. Conveyance^ p. 514. of Raith- 
by*'i edit., the following “ Note. 
— The purchase or consideration 


money is to be truly expressed 
and set forth in words at length, 
in or upon every such principal 
or only deed, or instrument of 
conveyance.” 


convey- 
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conveyance of any lands, estate, or property whatsoever, 
in trust, to be sold, or otherwise converted into money, 
which shall be intended only as a security, and shall be 
redeemable before the sale or other disposal thereof, 
either by express stipulation or otherwise;” and, if the 
clause had stopped where the words printed in italics 
begin, this deed would have fallen within that descrip¬ 
tion: but the clause goes on, “ except where such con¬ 
veyance shall be made for Ike henfol of creditors generally” 
If this deed was so made, then it falls within the ex¬ 
ception, and the stamp imposed upon it was quite suf¬ 
ficient ; we must look at the deed itself, for the purpose 
of ascertaining this. [Here the learned Judge read the 
trusts of the deed.] Now it is very true, that the primary 
object was the payment of the trustees, but there was 
also a trust, after they were satisfied, to pay all the 
other creditors, with a resulting trust for the original 
debtors. The payment of the creditors generally was 
therefore in contemplation at the time; that was the 
object; and we therelbre think this case falls witliin the 
exception which I have last read. 

To hold the contrary would be a very harsh con¬ 
struction, and woqld very much injure all insolvent, 
estates, where deeds of this sort are tieemed adviseable, 
as they would have a double ad valorem duty to pay 
before any benefit could be derived U) the creditors 
from the property; otie^ immediately u[>on the origiflal 
conveyance from the debtor, and the other, as soon as 
the trustee sold, for the purjjose of executing the trust, 
when there is no doubt, the ad valorem duty must b© 
duly paid. 

Every deed of this sort has its omui peculiar properties, 
depending upon the arrangements made in each par- 
ticuLir case. Here, undoubtedly, the first object was 
the payment of the tlebts of the trustees; but the ge¬ 
neral object was the payment of the creditors generally; 

^ mi 
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wc ifie t^cJCofarc of optnicMi tUis rule ought to be 
ctUchuvge*!. 

Rule discharged, 

r 
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Ju/j 10 . 


BurVHi'UiTPN and ()tlici> i'. Wo.pu. 


onthVrairm IVomU the WuuUiii’bi'low iu this cause, 

B.R. against C^tuiplaiited of Pt;try Ihxikri ton. James Jlfhiitaier, 

ten Defend- Zjcai ih WilHani J/irhoa, Jp/m Daxon^ IVilliani 

ants, as pro- ▼ . . . 

prietors of a -f'tv’, Mouf llihhij, Eilok lireihcrion^ Mraham Dearclcn^ 

coach, form- JUnaJidk Deuid^'i/, {the Delliidants below) being jii 

juries sustained , i o /• S o i t, 

by the Plain- Gus^tutly, &c. pt a pica o( trespasii on the case ; jl or 

tiff, apassen- that, vxbefeAs before and at the time qf committing the 

quence ^f"**^* grievA-iiccs thereinafter ne:!^t mcnUoued, the said Defeud- 

negllgencein ants were jiropriotoi s, of a certain stagc-eqacli, h>r the 

driving,wliere- carriage alul conveyance qf pa^etigers fpr hire born 

\w8We°et^ cognty of Lancc^ler, to Bolton, in the ^anie 

the jury found coqptyj to wtt, at, Stc- ; and being such proprietors of 

agabst *ei"ht stagc-coacb, the said defendants, to wit, on, ^c., 

of the Defend- at, ^c., received thq said Plaintifti and the sajd PJaintiff' 

ants, and in becauic utul was an putbide passenger upon their said 
favour of the , , , , , - , , 

other two; s.tage-coacb, to be safely anft securely curried and con- 

and judgment vqycfcl the*’pon froiu Bury aforesaitl to Bolton daresaid, 
accordingly cprtain hire and reward to the said Defendants in 

On error in that behalf; and, by reason tliercof, the said Defend- 
cam. uoccht oqg^ sifely And !?ecurcly to have conveyed, or 

was^aSS cApsed Ip be cppveyed, tbe said Plaintiff on the said 
coAch from aforesaid to Bolton aforesaid; yet the 
said Defendants, upt regarding their duty in this behalf 
ppndnpted and behaved themselves so carelessly, negli¬ 
gently, 
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gently, unskilfully in this behalf, that by thrpngh 

the mere carelessness, negligence, unskilfiulnesi^ and de¬ 
fault pf themselves and their servants in tha^ behalf, llje 
saitl coach, aftpywards, and whilst the same was carrying 
and conveying the laid Haintjlf as aforesaid, and before 
the arrival thereof at aforesaid, to on, &c., 

was overset and overturned, to wit, at, &e., by inemis 
whereof f^he sivid Plaintiffj then being thereupon, be¬ 
came and was gretUly cut, &c. &c. Second count; and 
whereas also heretofore, to wit, on, &c., at, &c., tite 
said Defendants being then and there proprietory of a 
certain other stage-coach, the said Defendants received 
the said Blaintiff, and the said Plaintiff', (it the special 
instance and request of the said Defendants, became 
and was an outside passenger by the said last-mcndoncd 
stagc-coach, to be safely and securely carried and pon- 
veyed thereby from Bwy aforesaid to Bolton aforesaid, 
to wit, at, &c., by reason whei;pof the said Defendants 
ought sal'ely and bccurcly to have conveyed, or caused to 
be conveyed, the said Plaintiff’ on their said htot-nieu- 
tioned couch from Bw'^ atbresajd Bolton albresaid, 
yet the said Defendants again, not regarding their duty 
in this behalf, conducted apd behaved theni^lves so 
carelessly, negligently, aud unskilfully in this behalf that' 
by and through the mere carelessness, negligence, PU 7 
skilfulness, and default of themselves and their servant^ 
in that behalf, the said last-mentiohed coach afterwards, 
and whilst the same was carrying and conveying the 
said Plaintiff* as such outside passenger as aforeyaid, to 
wit, on, i&c., was overset and overturned, to wit, gt, 
&c., by foaops whereof the said Plaintiff, then being 
thereupon* became and was greatly ent, ^c. Plea 
not guilty and issue Uiercpn. At the trial at Ztancastery 
(Suranicr assizes, 1 H/O) the-jury found on this issue, that 
two of the Defendants bclov^, Mary apd Bllen 
Brethertou, were not guilty of the premises laid to their 
. E “4 charge, 




' V. 
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1321. 


BRETHBaTOK 


V. 

Wood. 
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charge, and that the re^t of tBe Defendants below were 
guilty thereof, and assessed the damages at 50^. On this 
finding, judgment Was entered up in the liikht^dmas 
term following for the Plaintiff below, against the De¬ 
fendants below, who were found guilty, and for the two 
Defendants below, who were found not guilty. 

The Defendants below, who w^ere found guilty, hav¬ 
ing brought a writ of error in this court, assigned for 
errors, “ that although, by the record aforesaid, it ap¬ 
pears that the said Abraham Wood commenced and pro¬ 
secuted his action in this behalf, and declared therein 
against all of them the said Petet'f Jamesy ThomaSy Wil-- 
Ham Jacksouy JoKtiy William Lecy Abraham Dearden, and 
Elizabethy jointly with one Mar^ Ribb^, and one Ellen 
BretWerton; Nevei thel^s it appears, in and by the said 
record, that the verdict was given severally; that is to 
say, that the said Mary and Ellen were not guilty of the 
premises laid to their charge ; and that the said Peter, 
James, Thomas, William Jacksoty, John, William Lee, Abra¬ 
ham Dearden, and Elizabeth, were guilty of the premises 
laid to their charge, in manner and form as the said Abra¬ 
ham Wood hath within thereof complained against ihem; 
and that it appears, in and by the said record, that 
‘Judgment thereon was given ibr the said Ah'aham Wood 
against the said Peter, James, Thomas, William Jackson, 
John, William Lee, Abraham Dearden, and Elizabeth 
only, and not against the said Mary and Ellen; but that 
judgment thereon was given for the said Mary and 
Ellen, against the said Abraham Wood; whereas, by the 
law of the land, the judgment should have beeti given, 
either to the said Abraham Wood, against all of them, 
the said Petpr, James, Thomas, William Jacksoti, John, 
William Lee, Mary, Ellen, Abraham Dearden, and Eli¬ 
zabeth, or for all of them the said Peter, James, Thomas, 
William Jackson, John, William Lee, Mary, Ellen, Abra¬ 
ham 



IN tiJB Second Yean of GEO. IV. S7 

ham Datardm, and Elizabeth^ against the ai^d Abraham 1821. 

Wood^ &C.” Joinder in error, 

' » , Bbetherwb? 

Ihc case was argued on a former day. 

, , Wood. 

Littkdak, for the Plaintiffs in error. What appears 
on the pleadings in this case amounts, substantially, to 
the statement of a contract, and, if so, the action ought 
to be subject to all the accidents of an action on a coh> 
tract. With the addition of a word or two, the present' 
declaration would form a declaration in assumpsit; for 
the expression in consideration^ is not necessary, where 
a consideration appears. The pleadings in Coggs v, 

Bernard (a) shew the convertibility of assumpsit and 
case in circumstances like the present. The plea there 
was, not guilty^ but it might, with equal propriety, have 
been non assumpsit. If this action, which clearly arises 
out of a contract, be permitted to be framed in tort, 
the Defendants labour under the following inconveni¬ 
ences. 

First, they cannot plead in abatement, and so bring 
before the Court all who are jointly liable; the conse¬ 
quence of which is, that in an action for contribution, 
the Plaintiff must prove his whole case, the record in 
the present action not being evidence for him, as “it 
would be if this action were conceived in asswnpsit^ 

Besides, it would be questionable, whether contribution 
could be recovered at all from a joint tort-feaaer. 

. Merrymeaihm' v. Niran. {b) 

Secondly, if this action were brought against three, 
one of whom was not a joint proprietor, the other two 
could not call him as a witness, whereas if the action 
had been assumpsiti such third party could not have 
been joined. 

[aj a Ifd, Raj/m. 909 . (A) g 186 . 

Thirdly, 
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IS21, Tiiirdly, If tb<e fiasp h^ bc?e|? rev^petl, »nd th^ 

^ Tr4.i7w./ ^j£Pj 5 jjrj error had sued the I)efeqdant ip, error for hi« 

SftSTIi2r'ftTOV • ^ ' 

fare, they must li^ve sued in ^jl4 heen 

Wopij. bound by aU the incidents of an action in that shape, 
and it seems incppsistpijt that the rgjc §|^pn(4 ||«t 
mutual. Fm4l v. («), y. (^), 

Grefiu V. Gmn^nk {c\ are djrpct awthor|ties in l^yppr 
of the PlaintitFs in ciTor, to say nplhiug pf thp parjier 
cases of ^osQn \\ $aii4fprd{^\ v. ffall {^), ^pfl 

others; BMk v. }flI,sot%{f) points the samp fay. 
Dickon 'y. CUffpn (g) aod Govett y. Ba^ni^gP. (k)* arp 
die only cases agfpnst them. But ^cail y, Kiig fas 
decided subsequently to Garntt v. Badni^ge; apd Dickon 
V, QifUyy can scarcely be entitled tq much weight, f hep 
the reporter the Court doubt whether tres¬ 

pass and trover could not be joined. ^Ifckell v. T(ir- 
is quite di^ilinguishablc from thp other case.s^ 
because tlie cijieumstanpefi were altpgetjier indepepdcip 
of any contract, and Max v. Itobcrts {k) went off on 
dptbpt in the declaration. 

^latDdug, iur the Dcfcpclunt in error, Xhp ipcon- 
venicucc wi|h respect to contribution (does not e?;ist, 
bpeapsp joint proprietors of coache^ are partners, apd 
lo^se^i sustained by any pne of them, on the partnership 
account, bo'vever occadoned, would, as? between thpip- 
selyc?» be the subject qt an action of account or as- 
sumpsit^ founded upon the partnership rejation. A.s to 
a party who jii not partner being comprehended in the 
action, for the purpose of excluding his testimony, the 


(tf) 3 N. g, 365. 
{b) izEasU/^Si 
(f) 3 Marsh. 485. 
(d) Salk. 440. 

(f) I tftU* 5581 j 


if) 6 T. R. 369. 
‘g) 3 Wlls. 319. 
h) 3 Easty 63. 
g) 5 T. R. 649* 
l%Easti^‘ 


Court 
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Cq^irt ^ill not intend that such a fraud will be' eH* 
taujijtcd* Witii respect to the prpprietorg being oblig^l 
to fue in fcoqtracb and being ^jubjp6t to all the in^ 
cidpttt? of such a suit, it imposes no. inconvenience on 
thepti because they necessarily know the various 
members of >vhora their firm-consists, while the pas¬ 
senger, if compelled to sue in contract, may not be 
ablp to fipllect those names, except through the expense 
of a plea in abatement. 

To coqic to the cases, there seems no reason lor 
impugning the authority of Dkhin v. Ciifiont merely 
because thc reporter has written trespass, meaning 
probably trespass on the case. Tllpn Cogg^ v. B.ermrd 
makes an end pf thift argument, by shewing that a 
consideration is not necessary, and that, tlt^refore, sup¬ 
posing the practice had been in these pasps tp declare 
indifferently in tort or assumjmfi it either should be 
excluded, it nmst be a^isumpsiU l^or if thp declaration 
in that case bad been considered as framed in QmmpsHi 
it would have been bad, for want of shewing a con- 
sidcialion. But wherever the gist of the action is mis¬ 
feasance, though asswnpsii may he resorted to, case is 
the more proper ren>edy. KeilmPi Ju 

v.S^ndford, tlie ent*ry was rwprr rc s^^cppit^ The de¬ 
claration was, therefore, clearly in contract; and it ap¬ 
pears, from the other reports of this case, that it was 
i^i?cided mainly upon this distinction. («) Mast v. Good- 
son (b) is in favour of the Defendant in error, and is 
ail answer to the case of Green v. Greenhank, In Comp¬ 
ton V. J^chards {c), the gist of the action was held to 
be toft, though arising out of a contract. It is as¬ 
sumed, on the other side, that a contract exists here; 

(a) I Sbo<wert 104.; 3 Mod. (b) 3 WiU. 348. 

320., 3. — i Levinz, isi. (r) x Price^ ij. 

but 


■ 'I# 
W*' 
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BKEtHERTON 


V. 

Wood. 


but that is not necessarily the caste. If a place ill- a 
coach is vacant, a party may insist on being carried, but 
if be were overturned, he might not be able to sue in 
assumpsit Brawn v, Dixon {a) is in favour of the De¬ 
fendant in error, and recognizes Dickon Cliftoti. 
Mitchell V. Tarbutti it may be admitted, does not apply 
to the present casenor is it in the least affected by 
Dale V. Hall. Then Gaoett v. Radnidge is in point, 
and that case has since been confirmed, {h) {Richard¬ 
son .1. I argued the case alluded to: the Court said, 
on dissecting the declaration, it appeared to be on the 
custom of the realm, and that nothing appeared from 
which a contract could be inferred.] Weall v. Khg was 
decided on a collateral point; it was not true that the 
Plaintiff bargained with both the Defendants, and there¬ 
fore there was a variance between the contract proved 
and that declared on. In Buddie v. Wilson there was 
a preliminary point which occupied the attention of the 
Court; and in Powell v. Layton^ Dickon v. Clifton was 
not adverted to. 


Littledale, in reply, urged, that except Govett v. Rad- 
nidge, all the cases cited for the Defendant in error, 
were cases of tort, in which there Was no element of a 
contract. 

Cur. adv. vult. 

Dallas C. J. now delivered the judgment of the 
Court. 

This comes before us by writ of error brought to re¬ 
verse the judgment of the Court of the King’s Bench. 

The action is an action on the case against the Plain¬ 
tiffs in error. 

(a) t T. R, 274. (h) la the unpublished part of M. ^ S. 

The 
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Tfate declaration stated, that, before and at the time 

of the grievances complained of, the Plaintiffs in error 

were proprietors of a certain stage-coach, for the con- 
# ^ 
veyance of passengers for hire, from in the county 

of LaT^ster^ to Bolton, in the same county, and being 
so, that they received the Defendant in error, (who was 
the Plaintiff bellow) and he became an outside passenger, 
to be safely convoyed thereon from Btiry aforesaid to 
Bolton aforesaid, for hire and reward, to the said Plain¬ 
tiffs in error in that behalf, and that by reason thereof, 
the Plaintiffs in error ought safely to have conveyed, or 
caused to be conveyed accordingly, the said Defendant in 
error; it then alleges, that not regarding their duty in 
this behalf, they so conducted themselves, that, by and 
through the carelessness, negligence, nnskilfulucss, and 
default of iheinselves and their servants, the said coach' 


182 U 

BRETHER*ito». 

' ‘,r. 

Wood. 


was overset, bv means wlicreof the Defendant in error 

^ k/ 


was greatly bruised and v/oundetl, and sustained other 


injuries. 


To this declaration, the Defendants below pleaded, 
that they were not guilty, and issue was thereupon 
joined. The record states, that the cause was tried at 
the last assizes at Lancaster, when the jury found that 
two of the Defendants were not guilty, and that the 
other Defendants were guilty, and assessed the damages 
of the Plaintiffs below against them, besides the costs 
and charges at 50/. On this verdict, the Court of 
King’s Bench have given judgment for the Plaintiff. ** 
below, that he do recover damages and costs against the 
Defendants below, who were so found guilty, and that 
the two for whom a verdict of not guilty was given, 
go without day. 

The matter for our decision is, whether thi^ judg¬ 
ment be erroneous. On the part of the Plaintiffs in 

error, 



m] 

4 ' ^ 
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V. 

Woo». 
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error, it \^as contended, that tlia ^tatethent df th^< fcase 
in the declaration amounts to a contract, Attd that being 
sdi all the rules which relate to action^ foatided oU ebn- 
tracts niust govern, and that it is a riilb of law that 
Such actions are joint, and most bfe tnaihtftiiied Against 
all the Defendants named in. the declaration, dr fail Al- 
togethdr. If it were ttub, tliat the present action is 
founded bn a contract, so that, to siippovt it, a contract 
between the parties to it must have been proved, thb ob¬ 
jection Would deserve consideration. But we are of 
bpinion, that this action is not so founded, and that, ort 
the trial, it could not have been necessary to shew that 
there was any contract, and therefore that the objection 
fails. 


This action is on the case against a common carrier, 
upon whom a duty is imposed by the custom of the 
realm, or in other words, by the common law, to carry 
and convey iheir goods or j)assengcrs safely and securely, 
so that, by their negligence or dofault, no injury or da¬ 
mage happen. A breach of this duty is a breach of the 
law, and for this breach an action lies, founded on the 
common law, which action wants not the aid of ft con¬ 
tract to support it. 

‘ It appears, by the different books of entries (< 2 ), that 
this form of action is of very ancient use. 

Nor is it material, whether lodress might or might 
not have been had in aii action of assumpsit ; that itiiist 
depend on circumstances of which this Court has no 
knowledge; but, whether an action of might 

or might not have been maintained, still this action on 
the case may be maintained. The action of assumps'itf 
as applied to cases of this kind, is of mbderh use. The 


{^a) Brownloiw Redivivus ii> Clifts 3893 $ Mod.Ent. 145 . 
Hertltf 76 . 


action 
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action on the ca^e is as Oarly as the exlstcHco of tllfe 
ciifetoiTi bi* eoinniob law as to commoii carriers. 

If tlife action be fiot founded dti a cbntract, bilt oh a 
breach bf duty depetiding on the common bii a toft 
or inisifeasahbe, it cannot be contended^ that the jitdg’- 
ment is erroneous; fbr; from the nature of the case hnd 
ihc form of the action, it is several arid not joint; artd 
may be maintained against some only Of those agailist 
whom it is brought. 

]n this view of the subject, the authorities principally 
relied upon by the Plaintiffs in error have no appli¬ 
cation. 


bRETriifeftTOk 

if. 

Wood. 


Tlie cases of Poxodl v. Laijton and Max v. liohetis 
were decided by the same Judges: they are in no re¬ 
spect like tile case now before us. Each of thbsc cases 
is an action against owners of a ship, not slated to be 
a general ship carrying the goods of all who choose to 
send them ; but it is stated as a particular employment 
in each case. In the first of these cases, Powell v. Lal¬ 
lan, the declaration is, that the Plaintiff, at the special 
instance and request of the Defendauts, had caused 
goods to be delivered to them, to be carried, conveyed, 
&c. Now it is obvious, that this was a case founded 
on a particular contract; therefore, said tiie Court, the 
Defendant’s plea in abatement, that tiie Defendant, 
Jjayiou, had a }iartner jointly interested, to whom the 
goods were delivered, as well as to him, the Defendant, 
is good, and this person ought to liave been joined. 

In Max\\Px)bcris, which was before the same Judges, 
the point in the cause was decided on the same princi¬ 
ple, although the question arose in a different shape. 
There, the tleclaration stated, that the Defendants were 
owners of a ship, and that the Plainlift'delivered to them 
his goods to be carried, &c. On the trial, the Plaintiff’ 
failed in proving, that the Defendant, Roberls\ and the 

eight 
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^ . 182 J. ^gibt other Defendants, were part owners; by.hi^ evi- 
‘Rhetheot'ok affected the eight only ; the Ban^e Judges,^ho 

" - V. decided Powell v. Layton, lield, that the,^^^!^rs had no 
Wooa <3uty imposed on them, but what arose by contract; and 
Adhered to the decision in Powell v. Ijayton,, 

In the present case, a duty was imposed on the De¬ 
fendants which did not arise by the contract, but by 
the custom or common law of Englaiid. 

It is not material, therefore, to contrast the decision 
in these cases, of Powell v. Layton and M.ax v. MobetiSf 
with the decision of the Court of King’s Bench in the 
earlier case of Govetf v. Jiadnidgr, because this case 
differs from them. If these cases become opposed 
to each other, it must remain to be decided hereafter 
which of them is right, if they differ. At })resent, it is 
sufficient to say, that this action is founded on a misfea¬ 
sance, and that the declaration is framed accordingly ; 
and therefore, that the verdict and judgment given 
against some of the Defendants is not erroneous, and 
ought to be affirmed. 


Judgment affirmed. 
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IN THE EXCHEQUER CHAMBER. 

De Tastet V. Rucker and Others. Ju/j, lo. 

(In Error.) 


'J^HE Plaintiff assigned for error, first, the insuffi- Error was as- 
ciency of the declaration; secondly, that, by the ^"nom*er of 
record, it appears, that, in the warrant of attorney filed one of the 
and remaining of record in the court below, to warrant plaintiffs be- 

° _ low in the 

George Tomlinson to b# attorney for Martin Albert warrant of at- 

Rucker, John Ernest Pi'edcrick Westphalen^ and John and 

Christoph Frederick Rist, against Fimiin de Tastet^ in omission of any 

the plea aforesaid, the said Johi Christoph Frederick Rist ^”^*7 of ver- 

is described by the name of John Ch7’istoj}h Ristf and not 

by the name of John Christoph F'ederick Rist. issue joined on 


Thirdly, That, by the record, it appears that there is 
no warrant of attorney filed or remaining of record in 
the said court of, &c., between the parties aforesaid, to 
warrant George Tomlinson to be attorney for the said 
M. A. R., J. E. F. W., and J. C. F. R., against the 
said F. de T. 

Fourtlily, That, by the record aforesaid, it appears, 
that, in the warrant of attorney filed, remaining of re¬ 
cord in the court below, between the parties albresaid, 
to warrant James Lome to be attorney for the said F. 
de Zl, at the suit of the said M. A. Z?., J. E. F, TV., 


a plea of set¬ 
off. The Court 
held, that there 
W'as nothing in 
the first objec¬ 
tion, and gave 
leave to amend 
the transcript 
as to the se¬ 
cond. 


and J. C. F. R., in the plea aforesaid, the said J. C. 
F. R. is described by the name of J. C. R., and not by 


the name of J. C. F. R. 


Fifdily, That, by the record aforesaid, it appears, 
that there is no warrant of attorney filed or remaining of 
record in the said court of, &c. between the parties afore- 
VoL. III. * F said, 



6a 


CASES IN TRINITY TERM 



V. 

Rucker. 


said, to warrant the said Charles Z., to be attorney lor 
the said F. de 7’., at the suit of the said M. A. Ft., 
J. E. F. W., and J. C. F. It. 

Sixtldvj That, by the record aforesaid, it appears, that 
there wore two issues joined between the said M. A. R., 
,7. F.. F. IK, aiui ,7. C. F. Jt., and the said F. de T.; 
but tltal the jury, wlio were summoned to try those 
issues, ibund a verditi for the said M. A. R., J. E. 
F. 7V. and J. C. F. R. on one of those issues only, but 
did not find a verdict for the said M. A. R,, J. 7'.. F. 7K, 
and J. (\ F. R., or for the said F. dc 7'., on the other 
of the said issues. 

At a former day in this term, Pollock F. had obtained 
leave to amend tlie transcript of the record, as to the 
last error assigned, and had subseijuently aincndi'd the 
nisi 'jn-ins record and judgment roll, by an application 
in the court belou. 


Littledalc, for the Pl.iintiir in error, now' ajiplied to 
have this rule to ameiul the transcript ilischarged quia 
iinprovidc enianavit. 'Jdu' jiroper course would have 
been, first, to obtain a rule in K. B. to amend the 
jiosleu ; and, afterwards, the judgment ; whereas the 
•rule liere was to amend the transcript, betore any alter¬ 
ation in the judgment in K.B. riiis court has no power 
to make such a prospective oriicr. 

Einding the Court 'against him upon this point, he 

cited manv cases I'rom 1 JioIL Ah)-. and 8 lljicr 

‘ . . . •. 

Ab)\ 292. Com. Di^. tit. Amcndmenl, in which judgments 

liad been reversed for the first cause assigned. These 

were all antecedent to the statutes of jeofails (i/), or did 

not appear to have been after verdict; but ho contended, 

ihatthouirh the want of a warrant ofattornev was cured 

aller verdict, yet, that here a warrant of attorney was 


{cj) Z‘^11. 8 . ^o. i 8 Elr. i\ 14 . 


V 


certified. 



IN THE Second Year of GEO. IV. 


07 


certified, varying from the name of the party on the 
record; and that a bad warrant, like a bad original, 
i*emained as before the statutes. He also referred to 
sev^eral modern cases upon misnomer and variance (a), 
not, however, distinctly applying to w'arrants of attorney. 
And he urged, that, as warrants of attorney may be filed 
at any time before final judgment, the Defendant be¬ 
low had no opportunity of pleading in .abatement, or of 
niakiug any application to the Court on the ground of 
the v.ariaiicc. 


1821. 
De Tastef 


V. 

Rucker. 


Pollock F., contra, contended, that this must be taken 
to be no warrant, as between these parties, in which 
case the omission was cured by the statutes, as it was 
a misnomer in some part of the record, but whether in 
the warrant of attorney or in the pleading, the Court 
had no means of judging. 


Tlie Court said there was nothing in the objection, 
and affirmed the judgment. (&) ^ 

(rt) Corbett V. Batest :^T,R. (b) The Reporters are in- 

660. Shadgeit v. Clipson, 8 East, debted to a gentleman at the bar 
328. Delanoy v. Cannon, 10 for the note of this cate. 

East, 528. Dring'i. Dickenson, 

II East, 225. 
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Michaelmas Term, 

In the Second Year of die Reign of George IV. 


MEMORANDA. 

In consequence of the demise of the Queen in the 
last vacation, Henry Brougham, Esquire, and Thomas , 
Denman, Esquire, of LincoMs inn. Barristers at Law, 
who had filled the offices of Attorney and Solicitor- 
general to her Majesty, in this terin, resumed their seats 
without the bar. 

In vacation after Michaelmas terra, William Elias 
Tuwnton, Esquire, Chrislaphe}' Puller, Esquire, Lancehi 
Esquire, William George Adam, Esquire, and 
Edward Burienshaw Sugden, Esquire, all of LiricoMs Inn, 
Barristers at law, were respectively appointed his Majesty’s 
counsel, and took their seats within the bar accordingly. 

Shortly after the end of this term, at his house in 
Bu^sel Square, died Sir James Man^eld, Knt., formerly 
IrfOrd Chief Justice of the Court of Common PleR9, * 

F 3 
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Williams v. Sawyer, Esq. 


Held, that an 
agreement 
(dated October 
%y, 1819, and 
stamped with 
a 7,0s. stamp) 
between land¬ 
lord and ten¬ 
ant, that the 
landlord 
should have 
immediate 
possession, 
(except as 
was mention¬ 
ed), of a farm, 
lands, and pre¬ 
mises, which 
had been occu¬ 
pied by the 
tenant for a 


^J^^RESPASS against thfi ]ate sheriff of Berht for 
taking the Plaintiff *s goods and farming stock. 
Plea, general issue. At tiie trial, before Abbott C* Jat 
the last assizes for Abingdon, it appeared, that the De¬ 
fendant levied and soltl the goods as the goods of John 
Palmer, under against hijin, shortly after the 

25th January, lb20. The farm was let by the Plaintiff 
to Palmer, in July, 1817, by a memorandum of agreement 
on unstamped paper, under which he held the farm, till 
October, 1819, when, the rent being considerably in 
arrear# he eatered h)|io an agreeraeut 'j^ith his la*idlord, 
dated 27th October, 1819, by which he agreed to give 
up to his landlord (the Plaititiff) the immediate posses¬ 
sion of the farm, lands, and premises, &c. (except as 
was mentioned.) Jy pqpsidet’iiition whereof, his land- 


term, the land-lord agreed with him, to take the whole of his stock 

Aestock^^and ^ (exc^t ooe rick) at a valaatiQ», and ^o make 
the tenant to^ a compeusatiQn % the fellows, which the said landlord 


hold over half 
the house, half 
the stable, the 


or his on-coming tenant should enter upon immediaicly; 
all taxes, highways, duties, and outgoings, iu respect of 


bams, and an the said farm to be pgid and performed by the tenant, up 
^oimd^and October preceding. The said tenant to 

to have the ha,ve liberty to hi^d over and enjoy htdf the house, half 

^yard with the^ ^ftWe, and the barns; and to have the joint use of 
landlord or on- the yard wHh the landlord, or his coming-on tenant, 


coming tenant, aigp the inclosed ground, called, &c. and the epw- 
nlllr^foiwr therein, up to the 25th day of January ensuing, 
ing, without 

rent, &c. was properly rejected in evidence^ on the jground that it operated p a sur¬ 
render of the tenW, and therefore required a deed stamp, under 55 Geo. 3, c- 184. 
icbed, pirCx. 


without 
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without paying any rent or taxes for or on account of 
the same. (Signed by the parties, and witnessed.) 

This agreement was stamped with a 2 O 5 . stamp, when 
produced in evidence by the PlaintiffI The counsel for 
the Defendant objected to its admissibility, on the ground 
that it operated as a surrendi^r of the ttjrn^^ and thi^yp- 
fore required a deed stamp, {a) Abbott C. J. directed a 
nonsuit on this ground, but gave the Plaiptiff jeave tp 
move. Accordingly, 


XBiU 

Williams 


V. 

&Awrmo 


Bosanquet Serjt. now moved to set aside the nonsuit 
and have a new trial, on the ground that this was merely 
an agreement to i|urrendcr a part of the premises, and, 
therefore, possession of a part only being given, could 
not operate as a surrender of a whole terpj. 

But tAc Court were unanimously of opinion, that the 
instrument operated as a surrender of the term, and 


Bosanquet took nothing by his motion. 

Rule refused. 


(fl) The amount of which Is %l. 15^., by 55 Geo, 3. c. i$4. jched. 
part I. 
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It 

18 S 1 . 

;v«>. !»♦ Sbvebn and Others ». Oi<ive and Others^ Di¬ 
rectors of the Imperial Insurance Company; 

Same v. Slade and Others, Ditto. 

Same t». Wilson and Others, Directors of the 
Phcenix Insurance Company; 

Same v, Shum and Others, Ditto, 


The expense 
of experiments 
necessarily 
made for the 
purpose of af¬ 
fording evi¬ 
dence on a 
point in dis¬ 
pute new to 
acientific men, 
is not allowed 
on taxation of 
costs. 

Nor are 
scientific and 
professional * 
witnesses al¬ 
lowed any 
compensation 
for loss of 


^HE Plaintiifs had insured a sugar-house, in four 
several policies," at the offices of which the Defend¬ 


ants were directors,' and, the sugar-house having been 
burnt down, brought four actions on these policies. The 
actions were all .at issue in Hilary term, 1820; the 
second, third, and fourth were set down for trial at the 


sittings after that term, but not the first, upon two of 
the pleas in which there were demurrers. The second 
cause was tried at those sittings, and a verdict obtained 
for the Plaintiff'; a rulenm for a new trial in this cause 


was obtained in Easter term, but suspended from time 
to time, till one of the other causes, should also have 


been tried, and the result of certain proposed experi- 


1 


time, unless they be medical men. 

Two actions against one insurance company, and two against another, on the same 
loss, were at issue in Hilary term, i8ao : the second, tjhird, and fourth were set down 
for trial, at the sittings after that term ; but not the first, upon two of the pleas in 
which there were demurrers. The second cause was tried at those sittings, and a 
verdict was found for the Plaintiff. A rule nisi for a new trial in this cause was ob¬ 


tained in Master term; but suspended from time to time, till one of the other 
causes should also have been tried, and the result of certain proposed experiments 
touclung the point in dispute be made known. At the sittings after Mhbaelmas 
term, iSao, the first, third, and fourth causes were set down for trial; and the third* 
which then stood first in the paper, was tried, on which a veniict was found for the 
plaintiff s Held, that the costs were rightly apportioned by the prothonotary, half to 
he paid by me company, and half hp the other. 





79 


IN THE Second Year of GEO. IV. 

« ' 


ments afiectiog the point in dispute be made known. At 
the sittings after Michaelmas term, 1820, the first, third, 
and fourth causes were set down for trial, and stood in 
the following order. Severn v. Wilson, Severn v. Skum, 
Severn v. Olive j and Severn v, Wilson was tried. 

The defence being that the Plaintiff had, without the 
knowledge of the Defendants, used, in the boiling of 
sugar, a newly invented process more dangerous than 
the old one ; a great number of expensive experiments 
were made by both parties, to ascertain the effects of 
this process, which consisted in the employment of oil, 
heated to an extraordinary temperature, and many sci¬ 
entific and professional men of eminence, among others, 
a lecturer at the university of Glasgow, were called, to 
give their opinions as to the safety or danger of the pro¬ 
cess, and the result of the experiments.. These opinions 
wCre contradictory. The jury found a verdict for the 
Plaintiffs. 

The prothonotary, in taxing costs, having allowed 
various sums for the money laid out in experiments, 
and for the time of the scientific and professional men 
employed in making them, and called as witnesses, and 
having apportioned the costs, half to be paid by the 
Pheenix and half by the Imjperial office, 


182J, 

Seveen 


Omv*. 


Hiillock Serjt., for the Defendant Olive, on a former 
day, obtained a rule, calling on the Plaintiffs to shew 
cause why the prothonotary should not review his tax- 
j^ion, on the ground that these sums ought not to have 
been allowed; and that, as onl|r three causes were sot 
down for trial at the same sittings, the apportionment 
of the costs to the Imperial office ought tp have been 
one third instead of one half. 


Lens, Vaughan, and Toddy Sorjts. now shewed cause 
against the rule, and urged, that expenses incurred in 
furnishing evidence on a matter of opinion (more espe¬ 
cially 



m 

1831 . 

Seveiin 

OU-TVE. 
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cially in such a case as this, where virtually such matter 
was the point in issue) could not be distinguished in prin¬ 
ciple fwm expenses incurred in furnishing evidence on 
a matter of fact; expenses which were always allowed 
in costs; that the process of boiling sugar, by the appli¬ 
cation of heated oil, being a new discovery, it was impos¬ 
sible for the most scientific witnesses to sjteak on the sub¬ 
ject, without having had recourse to actual experiment; 
so that the results of these experiments were a necessary 
part of the evidence adduced ; that with regard to the 
allowance for the time of scientific and professional wit¬ 
nesses, though it was certain that witnesses in general 
were eiititlcd to no compensation for. loss of time, yet 
there was an exception in belialf of medical men and 
attornies; within the spirit of which exception, profes¬ 
sional nien of science, at least, must be considered to 
fall, the real ground of exception being the lucrative 
application of scientific acquirement. Lastly, with re¬ 
gard to the apportionment, that the two offices having 
had the mutual benefit of the experiments, ought 
equally to share the expenses, 

Hullock Serjt, in support of the rule. I’herc is no 
'instance in which an allowance has been made tor ex- 
periment'', or for any expenses which have merely con¬ 
tributed to the groupdyifork of an opinion. Witnesses 
have no allowance for making a view; and in actions 
touching thu wrorking of mines, scientific men, brought 
from great distances, for the purpose of taking plan^ 
and reiuloriug themselves otherwise competent to pro- 
Qpunep an opinion, have no allowance for their prepa¬ 
ratory expenses. As well might the Defendants be 
charged for the expense of ^entering and maintaining 
a man at tlu' university, in order to render him compe- 
tp decide in matters of science, as for these pre¬ 
paratory experiincuts. If the process 'was new, the 

Fhuntifis 
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FiaintiHs ought to have known tlirs effects of if behjrip 
they ventured to use it; if they knew the effects, th^ 
exjpc¥|ments were superfluous. As to the allowance fin- 
time, it is difflcult to say why physicians should hayc 
such an allowance, inasnujch as they cannot sue fov 
fees. But at all events, the exception ha^ e$jtend^4 
no further. Mom" v, Adam (a), WUUs v. J^echhc^a^* {h) 
Jhe apportionment ought to depend on the'sfate of 
the causes when they went down to friaf ^ fhete 
then only tliree on tlie Jisf} and tlie Pogrt pannot con¬ 
nect what passed af a subseqnent* with what pga^d at 
a fortner, sitting* 



'f'h Cmrt direpteth that the prothonqtary should,‘re¬ 
view Ih* ta3fa*^*P‘^i the grpuntl that no allowance 
ought to be made *he expense of expeViincnts, nor 
fpr the time of spienfific witnesses, unless they were 
medifiaf php^^hvns or surgeons, rp^ 

ferred to the c^sas of Afoor v. Adam and lYUUs v. Pfck- 
hflmy as conclusive^ that compensation for loss of 
coqld not, in this case, be allowed to others. 

Bwle absolute. 


(a) 5 M, iS S. 156- {k\ 5*5- 


Gilman v, Elton. 


Nov. 13. 


^ROVER for bonibazeens. At the trial, before Goods of the 
Dallas C. J., (adjourned sittings after term j^j*J|^j,ds*of 

last,) a verdict was found for thp Plaintiff, damages his factor can- 

' not be dis¬ 

trained by the landlord of the factor’s premises for arrears of -rent due to him from 
the factor* 


196 ^., 
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1821. 

Gilman. 


V. 

Elton. 


196/., subject to the opinion of the Court, on the fol* 
lowing case. 

The Plaintiff, who is a bombazeen manufacturer at 
Norwich, had been in the habit of sending parcels of 
goods for sale, upon commission, to Thomas Milne, (now 
deceased,) who was a factor and broker, and also traded 
on his own account. On the I6th February and 5th 
March, 1819, the goods in question were sent, packed 
in bales, and marked I. G. (the Plaintiff’s initials) to 
Milne, to be by him, as factor of the Plaintiffi sold for 
the account of the Plaintiff, in the usual course of their 
business, and were received by Milne on the 10th March, 
at his ware-room and counting-house, which he rented 
of the Defendant, in Walbrook, London, as a yearly 
tenant. On the 6th March, 1819, the Plaintiff drew' a 
bill of exchange of that date on Milne for 200/., on ac¬ 
count, which bill Milne accepted, and returned to the 
Plaintiff, who afterwards cashed the same with his 
bankers at Norwich, and the bill, after the death of 
Milne, was duly presented by the said bankers’ agents 
in London for payment, at the late ware-room and 
counting-house of Milne, and returned not paid. On 
the 16th April, 1819, Milne died, the goods then re¬ 
maining unsold in the ware-room. On the following 
day, the Defendant distrained them for 93/., his arrears 
of rent due from Af/7«e,for the ware-room and coimting- 
house. On the 24th of the same month, a formal de¬ 
mand of the goods was made on behalf of the Plaintiff 
upon the Defendant, who thereupon refused to deliver 
them, alleging, as a reason for his refusal, that he de¬ 
tained them under the said distress. 

The question for the opinion of the Court is, whe¬ 
ther, under the circumstance's fpliove stated, the Plaintiff 
is entitled to recover. If the Court should be of that 
opinion, the verdict is to stand, but if ol' a contrary 
opinion, a verdict is to be entered for the Defendant. 

Marshall 
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Marshall Serjt., for the Plaintiff. This is a case of 
great importance, considering the extensive interests 
which will be affected by the decision; but, as there is 
no case m point, it must be determined on principle; 
and, on principle, the Plaintiff contends, that goods in 
the hands of a factor are not liable to distress for rent 
due from the factor. Generally speaking, the landlord 
is entitled to distrain for rent arrear, whatever chattels 
he finds on the land demised ; but there are exceptions 
to this rule; and the case of a factor falls within an ex¬ 
ception which has been clearly laid down in favour of 
trade and commerce. Thus, goods exposed to sale in 
a market ai'c exempt from distress (a); a horse in a 
smith’s shop; cloth at a tailor’s, &c. {U ); goods in the 
hands of a carrier, whether private or public; Gishmru 
V. Hw'st (c) ; and the same principle is deducible 
from Trassdl v. Morris [d), and Simpson v, Martopp. (^’) 
The exemption of goods in the hands of a factor is ex¬ 
pressly' stated in the argument, in Francis v. Wyatt (/"), 
and not denied by Blackstonei the opposite counsel, nor 
by the Court. If such goods were liable to seizure, the 
consequences to trade in general must be extensively 
pernicious. Paterson v. Task {g) and Nexvsom v. Thorn¬ 
ton {h), shew, that the factor is only a servant, and can¬ 
not pledge the goods of his principal. 


I 82 h 

Gilman 


V, 

EttON, 


Lawes Serjt., for the Defendant. These goods were 
placed in the hands of MilnCf rather as a security than 
as with a factor for sale, Milne having accepted a bill on 
account; but, supposing him to have been employed as 


(d) t Rolh.Ab, 668• pU 11. 
Co. Lit, 47* a. 

Co, Lit, 47. a. X Rom 
Ah. 668. fl. I a. Com, Dig, 
Distr. C. 

(<■) Salk, %so. 


(d) Nay. 19 , 

(tf) Willesy ;ii.,cited tnGor- 
ton V. Falknert 4 T. R. 568. 

(/) 3 Burr, 1503. 

{g) Str. 1178. 

6 BaJtf 17, 


a factor, 
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1821. a &ctjOr, the goods are not exempt from the De- 

'■ IT-,-!*,,-' fendant's distress, who, as landlord, is entitled to 
take all he finds (a), unless particularly protected or 
Eltok. exempted. (^) The exceptions in favour of trade are 
confined to cases where something is lo be wrought 
on the thing deposited, (as in tlie case of clothes 
left with a tailor to be made up, or with a fuller to be 
fulled); and cases where the publicity <)(’ the deposit 
enables the landlord at once to presume, that the 
goods do not belong to his tenant; os goods placed 
in a fair to be sold, or horses put up at an inn. The 
tailor may be compelled to work on the cloth (c), and 
the innkeeper to receive the guest; tlv^re is not, 
necessarily, any compact between them and their ^em¬ 
ployers; their offices are necessary; but the business 
of a factor is neither public nor absolutely necessary; it 
is matter of private compact. The landlord has no 
reason for suspecting that the goods which he sees at 
the fiictor’s do not belong to his tenant; and the manu¬ 
facturer, instead of depositing them there, might journey 
to London, and superintend the sale himseitj or sell them 
where they were manufactured. The rights of the 
landlord have always been protected and favoured by 
riic law. It would be most inconvenient to him, if the 
existing exceptions were extended to the case of factors. 
Such a decision would subject him to repeated frauds or 
repeated actions of trespass. The dictum in Franeix v. 
Wyatt, having fallen only from counsel in the course of 
argument, is entitled to no weight as authority; and it 
is entirely omitted in Blackstone\ reports. Tlie decision 
turned on the ground that there w'as a private compact, 
and is therefore in favour of the Defendant. No case 
can be found in which goods in the hands of a factor 

(«) .? Blacksi . Commeni, 7. C^) Co, hit. Al.a. 

Com, Diitr, B. i. (t) aa Ed. 4. 49. 

have 
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have been held to be exempted; but oittle sent to 
ment have been held liable. Com. Dig. Distf. B. lu 
J*o^es V, Jq^. {a) 

Marshall^ in reply, urgetl, that the case of Meif. v. 
Burl^ {b)f proved, that the exemptioti was n-cA limited ^ 
by the publicity of thfe deposit, and Gisboui'h v; Hvrst, 
that it extended to other object*; besides those which 
were to be wrought on in the hands of the bailee. 


l'g2l. 

GrtiuxK 

Et«ON. 


Dallas C. J. The general right of landlords to dis* 
train is clearly protected in point of law; and I agree, 
that whatever is found upon the premises is pinma fade 
taken as belonging to he tenant; the rule grows out of 
the relation of landlord and tenant, and out of the 
nature of the thing itself; for all such rules are of 
simple origin. But rules v/hich arc of simple origin, if 
very general, become in time, and from change of cir¬ 
cumstances, inconvenient, and thence, subject to ex¬ 
ceptions. Exceptions to this general right of distress 
arose at a very early period, and have ever since been 
recognised by die Courts. The question,’, therefore, is, 
whether the present case conies under the general rule, 
or falls within one of the exceptions; and it will be 
necessary, first to advert to what is the foundation of 
tlio landlord’s general right to distrain; tlie right to 
distrain the goods of one man on the premises of an¬ 
other, not being of natural origin, but of artificial con¬ 
trivance. Ashurst J., in Gorton v. Falkner (r), lays' it 
down thus : “ The foundation of this principle is, that, 
as the landlord is supposed to give credit to a visible 
stock jon the premises, he ought to haVe recourse to 

(a) z Vent. 50. (t) ^ T,IL 568. 

(ii) Cr 0 . EU%t 596. 
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V. 

£LT0I7« 


CASES IN MICHAELMAS TERM 

every thing which he finds there.” And in another 
place) “ The right of landlords to distrain the property 
of a third person, for rent due from their oiJi'n tenants, 
is founded on reasons of public convenience, and calcu¬ 
lated for the preventing of fraud” (a); (fraud by which 
the tenant would be enabled to protect his property, if 
such a rule did not exist;) “ and the exceptions out of 
the general rule are all of them tending to the benefit 
of trade and commerce, and general advantage.” The, 
rule was evidently founded, not on natural, but artificial 
arrangements. It was a rule to prevent a particular 
species of inconvenience which would otherwise have 
arisen. But as it was found that this rule, when uni¬ 
versally enforced, created another kind of inconvenience, 
extensive in its nature, exceptions were necessarily intro¬ 
duced. In like manner, therefore, and on the same prin¬ 
ciple of public convenience, a rule has been adopted in 
favour of trade and commerce; and, as the landlord is 
protected under the general right of distraining, so goods 
of a certain description, and in certain situations, are 
protected, in favour of trade and commerce. The 
question is, whether this case, duly considered, falls 
within the latter exception or the general right. The 
exception has been clearly laid down: “ Goods delivered 
to any person exercising a public trade or employment, 
to lie carried, wrought,, or managed in the way of his 
trade or employ, are, for that’ time, under a legal pro- 
t^tion, and privileged from distress for rent.” (6) “ Ma¬ 
terials sent to a weaver, or cloth to a tailor to be made 
up, are privileged, for the sake of trade and commerce, 
which could not. b 4 carried on, if such things, under 
these circumstance^ could be distrained for rent due 

(a) Per Athurtt ^guendot [b) Gubturn v. HursU $aik> 
J 3 «rr. 1500. I , ajo. 


from 
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from the person in whose custody they are.” {a) Black* 
stone^ after enumerating similar objects, says, “ these are 
protected and privileged for the benefit of trade” (ft), 
and the Court is bound to consider the rule of public 
convenience as applicable to trade and commerce. The 
fects of this case clearly shew, that the goods were 
received in London by the factor in that particular 
character; and, on the ground of public convenience, it 
has been asked why could not the manu&cturer sell the 
goods in the place where they were manufactured? 
Perhaps he could do so. But will it be gravely urged, 
that the commerce of London should be annihilated, and 
persons at a distance compelled to sell on the spot, or 
to travel to London, for the purpose of saving their 
goods from a distress ? Can this be consistent with pub¬ 
lic benefit or public convenience ? It seems to me, that 
all the decided cases are consistent with the public 
advantage, and that it would be at once detrimental 
to the public, and inconsistent with the cases, if we 
were to hold, that goods in the custody of a factor 
were liable to seizure in the manner contended for. The 
nature of the exception, on the score of necessity or 
public convenience, is laid down by Blackdom, in the 
argument in Brands v. Wyatt (c): “ It is, where it would 
be quite impracticable or highly incommodious to dis¬ 
pose of or manufacture the goods at home.” Would it 
not be incommodious to dispose of manufactured goods 
at home ? The public convenience runs through all the 
cases of exception, and on general principle and analogy, 
this question comes within the scope of those decisions. 
As to the case of Wyatt v. Francis, (when all the analo¬ 
gies are in favour of the exemption of goods in the 
hands of a factor, and there is no decided case at vari- 

(a) Wittes, (0 iW^BUaU* 

(^) 3 Blacist* Com * 8. 
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fc.' 
Elton. 


ihtt with 8uch a {K)sition^) it wietm to me im|)Ortaiit> 
that the assertion hi argument, touching the excmpticui 
of siich goods, not contwverted by tkt opposing 
ODUhsel or by the Court itself. I am aware, that in 
cases like this, in exceptions turning on nice distinctions^ 
it is dangerous to lay down a general rule more broadly 
than Is required; and (though the case does not seem 
distinguishable from that of goods sent to a wharf or 
market, which have bo3ii holden to fall within the ex¬ 
ception, on grounds of public convenience^) I expressly 
condne my present decision to goods in the hands of a 
iactor. Considering that such goods are exempt from 
distress, on the general grounds before stated, 1 think 
the Plaintilf, in the present case, is entitled to recover. 


' Park J. The circumstance that this is a case of 
novelty and importance will excuse me for saying a 
word,, after the very luminous judgment of my Lord 
Chief Justice. The general rule as to a landlord’s right 
to distrain is perfectly clear and well understood; but 
Lord Cate says there are dve exceptions to this rule, 
which exceptions fVilles C. J. recognizes in Simpson v. 
Hartopi and states which of them are sub modo^ and 
which absedute. Therefore, though the general rule be 
old, the exceptions are themselves as old. 

The instances mentioned under the exception as to 
trade, in Lord Coke^ are not put as limiting or compre¬ 
hending th§ whole exception, but merely by way of 
illustration. The prindple of the exception is admirably 
put by Lord MoU in Salkeld (£t), ard bis language shews 
that the exception was not established for the Wncfit of 
the indiVidltal^ but of trade in general; he extends it to 
goods to be eaitied,‘wrou|^t, or mam^edi and are not 

(o) a;o. 


goods 
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g66ds Iplaced in the hands of a fadtoi* td be ftidirta^d? 
— this case falls strictly Withlh his definition. Tfib 
ift Ciii. {ft) is also strortjV tO sheiiv thai: it is the 
trade which is FtlVonred, not the iridiVidu&l, But It hfis 
been asked, the thftnnfU^ittihn’ ddes not hitrtfeBlf 
travel to London P It Would lie impossible fof him id db 
so, consistently With his interests; and the tradO 6F a 
factor Is as well known as any thM is carried tfrtJ The 
case ol‘ cattle at aglstriicnt may he Idid Oiit of cohsidfer- 
ktion } and the question is, whether lliis does not corile 
within the exOeption in fevour of trade and OoMhier'ce: 
I think that it does. 

BlTRROlraii J. This base is to be derided on prin¬ 
ciple, arid on the principle of all the decisions. FrOni 
the earliest tirrii^, these exeejbtioil^ tO the geOerril right 
of the landlord to distrain, have existed ; the ^Uestkm 
therefore is. Whether this base falls Within tfiO Jirirt- 
riple of the exception in fevoUr of tr6de. In ht^e 
of the caScs hriil that principle been piit, hs if in 
favour of any particular trade, but for the adrfent^e 
of trade in general. No one can read the case of Fralteis 
V. Wi/att in JRt&roiOt without Meitig that the crise of a 
factor falls within the principles there laid dowh; Mlid it 
is not surprising, that positions contained iri tliri report 
in JiitrrofWf should net appear ih the report of tltO sairie 
case in Bl&ckston^ji liecaUse it is well known, that 
stone*s reports were published from hi4 ntsmu^ipts after 
his death. The trade of a ftkJtdr hds indeed inOrei^ied 
since tlie lime at which that case was argued; but com¬ 
merce in gcricrriEf, ftfid the business of London and the 
country, could not be carried on without it. The trade 
of a factor is as well known as any other. ^ 


is 

lilt. 

Et*pee^i. 


(a) Rede v Burley, 

G 
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Richardson J. The right of the landlord to distrain 
is general j but there are several exceptions to this right, 
independently of modifications by statute, which do not 
affect the present question. At common law, there has 
always been this exception, (which applies to the present 
case,) that goods put into the bands of a trader, to be 
wrought, manufactured, or managed, arc protected and 
privileged from distress. It has been contended, that 
this is only the case where they are to undergo some 
alteration in the hands of the trader; but it is not ne¬ 
cessarily so, for a carrier does not operate upon goods, 
except to carry them; and the very words of the de¬ 
cision in Gishourn v. Hurst, include carrying or manag¬ 
ing. The ailvancemenl of trade equally requires that 
goods should be placed in the hands of a factor for sale, 
as that they should be placed in the hands of a carrier 
for carriage. It may be said, indeed, that the manu¬ 
facturer might carry his own goods; but such an argu¬ 
ment does not shew any great regaid for trade. Surely 
it is conducive to trade that goods liioukl be sent from 
the place where they are wrought to the market where 
they are sold. Foreign goods must be so sent, when 
the wants of the importing country require it; but, it 
would be highly injurious to trade, if goods so sent for 
sale were liable to be distrained for the private debt of 
the factor. The instances enumerated by Lord Coke, 
under the exception in favour of trade, are only put 
by way of example; and the present case falls clearly 
within the principle of the exception. 


, Judgment for the Plaintiflt 
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Doe on the Demise of Penwaeden v. John 
Gilbekt aiid Another, 


Nov, 


was an action of ejeotraent, brought by Asa^ 
rius Penwirdeuy as heir at law of Agnes Hatherly, 
to recover tlie possession of two tenements, called Brome-‘ 
hills and Blackhilht in the parish of Pancraswicke in the 
county of Devon, in the possession of the Defendants. 
At the trial, before Holro^d J., at Exeter, at the last 
Lent assizes, a verdict was taken for the Plaiiitiffi sub¬ 
ject to the opinion of this Court, upon the following will, 
which was duly executed, to pass real estates: 

“ I, Agnes Hatherly, do make this my last will and tes¬ 
tament, in manner and form following: First, I resign 
my soul to God, &c., and as for my temporal estates and 
effects, I give and dispose of the same in manner and 
form following; that is to say, I give and bequeath unto 
Lydia Casely, the sum of AU; also I give and bequeath 
unto Mafy Hatherly, of the parish of Bridgerul.e, widow, 
31., which, with the last legacy, I order and direct to 
be paid by my executor after my decease. Also I give, 
devise, and bequeath unto John Gilbert, of Pancramiche 
aforesaid, all my lands, tenements, and hereditaments, 
with their and every of their appurtenances, an^ parti¬ 
cularly those called and commonly known by the name 
of Bromchills and BlackhiUs, situate, lying, and being in 
Parwramicke aforesaid, and which wore lately the lands 
of my deceased husband, William Hatherly; and all the 
rest and residue of my goods and chattels, personal 
end testamentary estate and eftects whatsoever I give 
and bequeath unto the said John Gilbert, whom I make 
whole and sole executor of this my last will and testa¬ 
ment. In witness, &c.” 

G a In 


Devise. ** As 
for my tem¬ 
poral estate 
and effects, I 
give and dis¬ 
pose of the 
same in man¬ 
ner following i 
I give and be¬ 
queath to L.Gm 
; 1 give 
and bequeath 
to M.H. 3/.J 
I give, devise, 
and bequeath 
to J. G. ail my 
lands, tene¬ 
ments, and 
hereditaments, 
with their ap¬ 
purtenances, 
particularly 
those called B, 
and C.; and 
all the rest 
and residue of 
my goods and 
chattels, per¬ 
sonal apd tes¬ 
tamentary ef¬ 
fects whatso¬ 
ever, I give 
and bequeath 
to the said 
3 . G; whom I 
make sole exe¬ 
cutor of this 
my willj’* 

Held, that 

took a fc® in 
the lands B, 
andC. 




Doi Seitt. 
PfinswAKi>iw 

I* V* 

Gilbert. 
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In case a life-interest only passed to John Gilbert by 
die above will, then the verdict for the Plaintiff, taken 
at die assis^es, was ro stand ; but, if the fee passed under 
that will, then it was admitted that the Defendants were 
in the* lawful possession pf thp prpporty, and a verdict 
was to be entered for them. ' 


w 

Serjt., for the |*Iaintiff. The Defendant 
too^ only an estate for life. From the language of this 
will it may be inferred, that the testatrix knew the i^n- 
poyt of technical terms: ^ive beqmath are applied 
to*tbe legacies at the beginning of the will, and to the 
bec^ues| of personjdty at the end ; and devise is np- 
plied to the lands; so that huitude of construction is 
here less allowable than in cases where the testator was 
ignorant. I'he introductory clause shews an intention 
to leave no property undisposed of; but a mere demon¬ 
stration of intention in an introductory clause will not 
conyey an estate, unless the intention be afterwards 
carried into effect by apt words. Doe dan, Sp^aritig v. 
Buckner, (a) No words of inheritance are attached to 
the devises of lands in the body of the will ; and though 
the words all my fleets (which when accompanied witli 
,cer^in expressions pointing to the realty, have been 
holden to carry a fee,) Ho^an v. Jackson (i), are found in 
the residuary clause, those words, when alone, mean per¬ 
sonal effects. Camfidd v. Gilba t, (c) Here, d fortiori^ 
l^ing accompanied by the word testumentaryy and pre- 
ceded by the word bequedth, wbidi, the testatrix hnew how 
to employ scientifically, they can only comprehend chat- 
for testamentary effects giyen to the executor, in 
^e Same senteni^ in which the executor is appointed, are 
ci^ects as would pass by testament, a.nd would pass to 


an 


(fif) 6 jT. ^ 6l2. 


(c) 3 Eastf Sit. 



r 

OYI These are only clw^ttels, sinpe, strictly 

in^, a lestanient is applied to th 6 bequest of c!^ttels 
a will to tl^e devise of lands, (a) At all even^ the 
expression all my effects in a residuary claus^ has 
only been holden to carry a fee in property, of which 
there has been no previous disposition in the same will. 
Here the lands are expressly given in terms which con¬ 
vey an estate for life; and it is a rul^ that an estate 
which is given in express terms shall not beenljirged hy 
implication, unless the implication be essential to ad¬ 
vance an intention expre^ed in the will. But, in this 
case, it roust be presumed, that the testatrix gave, by 
the express clause, all the interest which she intended to 
pass in the land. It is not reasonable to suppose that 
she intended to give that by ^he residuary clause which 
she had already given by express terms in #a former 
clause. In Smith v. Ctffn {b), (where lands were held 
to pass under the words testamentary estate in the resi¬ 
duary clause, coupled with some general expressions 
in the introductory part of the will,) there was no pre- 
vious disposition of the lands. In that case, too, the 
heir at law was provided I®** hy testator, and the 
residuary estate charged with the payment of debts 5 
all winch circumstances distinguish it from the present.^ 
But that case was never cordially adopted nor acted on 
in decision, it carries the doctrine too far, and is not ad- 

* t ' . 

verted to in other books, and Doe dem. Spearing v. 
ner proves, that the words, all the rekU residue, and 
remainder of my estate and effects^ of i^hat natwre pr Ubid 
soever and wheresoever^ do not of necessity carry the real 
property, even when a strong inteation is expressed 
in the introductory clause: to the same effect is, iwato 
V. Btdl (c), and Timewdl v. Perkins, {d) 

(f)' I a JlfW. y93. 

{d) z Atk. so*. 

G 4 Jhddy 


’I 

I8S|. 

Bos dem. 
Pmmiiiisiit 

GiLRat. 


(a) Godolph, 4 . j. 
(A) * H. Bl, 444. 
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182L Tad^ Serjt., for the Defendant. The Defendant 
Dok ^ intention of the testatrix to leave none 

PagwAtatm ^ P^P^i^ty undisposed of is quite manifest, from 
V. the whole will taken together; and she has used words 
GUiBbbt. gufficient to carry that intention into effect. The ex- 
pressimi in tlic residuary clause being ** personal and 
testam^tary effectsthe word testamentary is tautolo- 
gous if it do^ not carry the fee; but the Court is bound 
to give, if possible, an effect to every word; and testae 
ment does not apply exclusively to bequests of chattels, 
for the statute of wills employs it as applicable to devises 
of land. As executor also, the defendant must take a 
fee, because he is required to, pay the legacies in three 
months, and a fee might be necessary to enable him to 
do this. Derm dem. Mellor y. Moor, {a) Smith v. 

is ’precisely in point for the Defendant; and 
the circumstance of there being here a previous dis¬ 
position of the particular estate will not make any 
diflerence; the words remainder and residue having 
been holden to carry a fee, where an estate for life 
had passed in a preceding part of the will. Hogan 
v. Jackson. In Timewell v. Perkins^ Doe v. Buckner^ 
and Sham v. Bull^ the circumstances were not the same 
as in the present case. 

Bosanqueti in reply. The expression rest and residue 
is Hot coupled here with effects real, as the words re- 
mainder and residm were in Hogan y, Jackson^ but with 
■ personal ^eOts, The payment of legacies i$ never a 
charge on the land, unless land is mentioned for the 
purpose. ^ 

Dallas C. J. Every case of this sort depends on 
Its own peculiar fsircumstances; for, in every case, the 

, (<*) t JP. jf6». 

(question 
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question is one of construction to be made on the • 1821*, 
whole of the will; every case, therefore, is individual, 
and to be looked at with much caution; and the neces* p^tiwAamaf 
sity for caution is the greater, when we consider, as . W‘. 

Heath J. says, in Smith v. Ci0n, that ** Wills are fre- ®*^*®**‘* 
qucntly made in extremis; sometimes when the agonies of 
death are approaching;' and it would be unlair to con¬ 
strue strictly the words used by an ignorant testator in 
that situation.” The authority referred to in the present 
instance is Smith v. Caffiny where it was truly observed 
by Buller J., “ Cases of this sort depend on niceties of 
expression, and sometimes even on a single word; and 
it has been frequently said, the nonsense of one man 
cannot be a guide for that of anotherand I, for one, < 
should be very sorry to decide one case of this kind by 
another of the same kind, unless, on comparison, the 
two were found precisely alike. As to the case of 
Smith V. Coffin itself, if there were any doubt respecting 
it, it might require more consideration. That it is a 
single case, and carrying the doctrine far, (not meaning 
to say unsupported by principle,) that it is not adverted 
to in other books, comes to me for the first time. The 
testator meant to dispose of his whole property, and, 
such in general is the intention of testators; but thaf 
is not sufficient, unless the will contains words to carry 
the fee. Here, under the clause^ containing the devise 
of the real property, if that clause be taken alone, an 
estate for life only passes ; but the question is, whether 
it can be connected with the intention to dispose of 
the whole, ejcpressed in the introductory clause, and 
with the general words all my testaptentafy estate ar^ 

Effects in the residuary clause, so as to pass the fee. 

There are many ca^es in which the words estate and 
^ects will give a fee from the company ijfi which 
they are found. So that, considering the case of Smith 
V. and that the word testamentary is here ac- 

com- 
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1821. companied by nearly the same expressions as it was in 
Doa d^ **■ that the testatrix, in the pre- 

PjB»WAHiii»N ®®wt instance^ has, by the introductory words^ expressed 
^ an intention to dispose of all her nropcrtv, and in the 

OlLBi&KT* « ^ A * r 

residuary elapse, used e^^pressiops sufficient to carry 
that intention into effect. Indeed Heath J., in Smith 
V. C(^n, thinks the residuary clause would not have 
been sufficient without the word iestammtary. I am 
unable to distinguish this case froin that of Smith v. 
Coffin, and, therefore, without |joing more at large into 
the cjuestion, I think, on the authority of that case, the 
Defendant, Gilbert, takes a fee m the land devised to 
him by Jgnes Hatha hj. * 


Park J. There can be no question that the testatrix 
intended to dispose of the whole of her property. The 
rule is clear, that though introductory words will not 
convey an estate, yet they arc of great use to aid the con¬ 
struction, if sufficient words of conveyance appear after¬ 
wards. Here it is admitted, that the fee of the property 
at Biomehilts did not pass ^uiider the clause by which 
tha^ property is devised; we must therefore refer to 
the residuary clause, and that is not distinguishable 
from the clause in Smith v. Coffin, Heath J. says there, 
“ The residuary clause is sufficient to pass the estate 
in question ; ibr the word testaimntanf is a most 
comprehensive term, and we should interpret it in 
much, too narrow a sense if we were to confine it to 
persona! property,** A more liberal construction than 
was formerly admitted has obtained in these cases of 
« late years; as, in devises of lands with an imperfect 
local description. Lord Hardwicke, in Till^ v. Siifftp* 
son («)> takes this distinction as to the use of the word 
estate — that wlicre it has appeared to be the in- 


{<(?) Cited vt^'Fletcher V. Smtton^ % T,R. 659. 


tcimtion 
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tentiqn of the testator that it should be so understood, 
the Court has restrained the word estate to carry per¬ 
sonal estate only; but when he has used wwds com* 
prehending all his personal estate, and tlien makes 
use of the word estatcy that it will carry a real estate. 
In Timemell v, Pei him “ The word estate 

itself may include as well real as personal,” where it is 
not confined by the testator to* things personal. Here, 
the testatrix gives all her personal, and then her testa¬ 
mentary estate. 

Under these circumstances, and particujaidy re¬ 
ference to Smithy. I think there mttst be judg¬ 

ment for the Defendapts, 

Bourough J. In questions concerning the intenpqps 
of a testator, I profess to decide on the. wdl i|tscl4 wd 
not on cases cited, Introductoiy word^ ere of greft 
importance to - shew the intention of a tesfiitoi:. |f wfo 
enquire in what sense the present testatrix usj^d the 
words tmjioral estate and ^'ects, there can be no dopbt 
that she applied them as well to land as to chattels. No 
doubt, she meant to give a fee by those very wqfds ; 
is imuiutcrial to decide that, becROi^e the residua^ elapse 
coming after such expressions must be sidSciep.t; a^td 
I have no doubt the testatrix ap{died the expresebp, 
her testamentary estate and effects^ to the sarpe nt^eotl 
as the expression, her temporal estate and ^cts* 

Bichardson J. I think that a fe^ PASspd hy ih^ 
residuary clausa; unless it did, the lattfr pert of it 
must be inoperatite. This is the safest construction; 
especially when what the testatrix jpeant th? whqjf 
will is so apparent. , The argument that the word 
testamentary is applicable to chattels bhly, is an¬ 
swered by reference to the statute of wills. But this 


au 


I 

Dqe daov 
P€#^Aa»i^ 
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Dos dem. 
PSNWABDSN 

Giuiert. 


very testatrix uses the word testamenUiry in the dispo¬ 
sition of land. 

Judgment for the Defendants. 
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Hookham V , Chambers. 


J^ULLOCK Serjt. had obtained a rule, ‘ calling on 

the Plaintiff to shew cause why the bail bond in 

this case should not be delivered up to be cancelled, and 

by a sentence the Defendant be permitted to file a common appear- 
oi divorce, a « 

mensdettboro ance, on the ground that the Defendant was a fevie 


Where a feme 
eovertey se. 
parated from 
her husband 


was holden to 
bail while an 
appeal was 
still pending 
against the 
sentence, the 
Court, on mo¬ 
tion, ordered 
the bail-bond 
to be can¬ 
celled, the 
fime 01ing a 
common ap¬ 
pearance. 


coverte when the cause of action arose. The affidavit 
admitted that she had been divorced a memd et thoro^ but 
added, that she had appealed against the sentence of 
the ecclesiastical court, and that the appeal was still 
pending. 

Peahe Serjt., who now shewed cause, referred to the 
early pleas of coverture, to which it had been usual to 
reply, divorce a memd et thoro, {Com. Dig. Abatement^ 
E. 6. F. 2. H. 4f2.), and to Stephens v. Tot^a)^ where 
the Court held, that a wife divorced a inemd et thmo 
might sue alone. After citing Belknap'^ case {b), and 
Sparrow v, Carruthers (c), De Gaillon v. Laigle (<Z), 
Walford V. De Pienne (e ),Hopewell v. De Pinna {/), 
he said, the principle deducible from all the cases was, 
that where a wife was separated from her husband by 
competent authority, so that he would not be liable to 


^ (a) Moore^ 665. (d) 1 B. If P, 357. 

(i) 1 H. 4* 7* 554 ; 

.^e) t Bl. X197., cited in Ring* (/) » Catnpb, XI3. 
tUai V. Lmghorought i Co. B, 


her 
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her debts, tlie wife herself might be said to he b, feme 1821. 
sole: here the husband could not be sued, being « 

11-1 r. 1 n HOOKHAM 

Obliged, as a consequence of the divorce, to allow his 

wife alimony. CHAMBifes.' 

Sed ‘per Curiam. All the cases cited, except one nhi 
prim case, are a»terior to Mqrshali v. Button (a), since 
which it has always been holden, that a femc cooerte 
cannot be sued as a feme sole. Besides, here is an 
appeal pending against the divorce. 

Rule absolute* 


(a) 8 T.R. S 4 S- 


Park v. Torre. 


Nov, 14. 


UGH AN Serjt, on a former day had obtained A writ of 
a rule nisi for an attachment against the warden of tmbeaj corpust 
the Fleet, on an affidavit, which alleged that the Defend- 
ant having been arrested at the suit of the Plaintiff, wa| one of the 
afterwards committed, upon a habeas corpus, to the cus- 
tody of the warden; that final judgment having been purpose of 

obtained in this action, a habeas corpus had been sued i» 

execution a 
• prisoner in the 

custody of the wafden of the Fleet, the warden, omitted to produce him at the return 
of the writ, or afterwards. On a motion for an attachment against the warden, it ap¬ 
pearing that the prisoner had the privilege of the rules ; that search had In vain been 
made for him on the day of the return of the habeas carpus } that he was not found 
till it was too late to conduct him before the Court on the next day, when he was 
deprived of the rules, and returned to close custody ; that before the application for 
an attachment, he had been discharged, under the Insolvent debtors’ act, from the 
action in which it was proposed to charge him in execution by the habeas corpus, 
The Court discharged the rule for an attachment, on the warden’s paying 
all costs. 


out 
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out by the Plaintiff, under thfe* of the Court, directed 
to the warden of the Fleit^ relurndhlo on Tuesday next, 
after three weeks of the Holy Trifiify^ in Trirdly term 
last, to satisfy the Plaintiff; that on the 6th July last, 
the writ was delivered to the warden or his deputy, at 
hiSs office in the Fleet prison, and that llie warden or his 
deputy acktio’tvlcdged theDcfendtintto be iti his custody, 
and received a fee for returning the writ ,* that the record 
of the judgment was brought into court, and that the 
clerk to the Plaintiff attorney attended at the return 
of the writ, (on the lOtli Jtdy^) for the purpose of 
charging the Defendant in execution, at the suit of the 
Plaintiff, upon that judgment, and that he then paid the 
tipstaff the fees for bringing up the Defetidant; that the 
warden did not bring the Defendant before the Court, 
but requested to be allowed until the following day for 
that purpose, and that the Plaintiff’s attorney and his 
clerk attended in court until its rising on the follow¬ 
ing day, but that the warden did not bring the De¬ 
fendant into court, and by such default the Defeiidaut 
could not bo charged in execution on the said judgment 
that the Warden had since informed the Plaintiff’s at¬ 
torney that he had granted the Defendant the rules of 
v*the prison, and had taken security for his duly keeping 
the same, and had been prevented obeying the writ, by 
reason of his officers not being able to find the Defend¬ 
ant within the rules,"or clscwhe'r, from the time he re¬ 
ceived the same, until after the rising of the Court on 
the last day oif last Trinity term; and that the Warden 
had been personally served with notice of the rule. 

An affidavit in answer having admitted the receipt 
of the writ, stated, that, in consequence thereof, one 
of the turnkeys of the prison was repeatedly sent to 
the lodgings of the prisoner, (the Defendant,) tb de¬ 
sire his attendance^ for the purpose of explaining to 

him 
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him the nature of the $uit, and the nee^ssit^^ of hie 
attendance at the prison on the day of the returil* 
in order that he might be before the Court, in 
obedience thereto; but that, notwithstanding every 
possible exertion, the Defendant could not be ibund 
till late in the aftern<>oii of the last day of iait 
ternii when it Was too latq to conduct him b^r^ 
the Court j that the Defendant, having deprived dlO 
warden of the power of complying vrith the ts^mmand 
of the writ, was deprived of the benefit of the rnlt!*, 
and confined within the walls of the prison, where he 
continued a prisoner, at the feuit of the PlaintilF, until 
he was from thence discharged, by virtue of an order 
of the Court for relief of insolvent debtors, as well from 
the action in quesion, as from all other debte for which 
he was detained in custody ; .^ 


£15 


mi, 


•h. 

Tbhkte, 


Blossett Serjt now shewed cause against the intl^ and 
contended, that, though strictly speaking, the warden 
might be liable to the attachment, on the ground of a 
little remissiicss, (it not appearing diat the utmost search 
had been made op the day wli^ Torre was missing^} 
yet that the Court would not compel him to pay the 
debt, Torre havijug returned to prison before any farther 
proceedings; had, and the Plaintiff having sus¬ 


tained no 
habeas e 
discharge4 
the rules 
Court, and dUh! 



bringing in the body would not 
in circumstances similar to the 
an action, the prisoner must 
rules, and the action ra 
the attachment sued oul 


m the want of a due return to the 
ich as Torr^ was shortly afterwards 
insolvent act> The privilege of 
i^ledged an4 authorised; % Idle 
i'tion of escape.not 

eher 

lo itpii^n sodli 

, ’ 

M of the 
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Torre. 


302,, 6th ed,) The Kin^ v. The Sheriff of Mid¬ 
dlesex. (a) 

Vauffian Seijt, in support of his motion, argued, that 
a prisoner in the rules was as much in the custody of 
the warden as if within the walls of the Fleet ; and 
that the warden could puffer no injury from such a 
regulation, as he took ample security for the indulgence* 
and derived a considerable annual sum from the allow¬ 
ance of it. The reason why the action and attachment 
would not lie in the cases supposed as to the sheriff, 
was, because the Plaintiff had the prisoner’s body at 
the time of suing out his writ; but he had not the body 
at the time of the return of the habeas corpuSi which, in 
this instance, was the only time to which the Court 
would look. The warden was boutid to obey the writ, 
and the i^sequences would be serious if such an answer 
as was now given should be deemed sufficient. 


Dallas C. J. The warden is undoubtedly bound to 
obey the writ, or to give a reason for not doing so; 
and tlie first question is, whether the leason here given 
is sufficient; strictly speaking it is not. The only an¬ 
swer is an affidavit, in which the officer informs the 
Court, that one of the turnkeys was sent to 

the lodgings of the prisoner, to d^ji^MpM^endance, 
for the purpose of explaining to i|||H|^Wiirc of the 
writ. Xlie turnkey makes no shew what 

degree of diligenee he has used prisoner; 

if be coiifid i«Dtt him at first, W ‘dught to have 
increased fell d0|phe; this is a very loose way of obey¬ 
ing the be more carefully attended to 

in future. 




Then, 
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Thexi| as to the consequences, the question is, whether 
the rule shall be made absolute, and on what terms. 
With respect to the Plaintiff, as the prisoner took the 
benefit of the insolvent act, it would have been no advan¬ 
tage had he been returned under |he writ: are we then 
to put the Plaintiff in a better condition than be would 
have been in case a proper return had been made to 
the writ ? certainly not. But the warden must pay the 
costs, on the grounds which I have before stated. 

Rule discharged, the warden paying all costs 
attending the application. 
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Hudson and Another v. Harrison. 


Nev, so* 


'T^HIS was an action of assumpsit brought by the Insurance on a 

Plaintiffs, to recover 300/. from the Defendant, 

being the amount of his subscription to a policy of in- charged partly 

surance for 7000/. on goods, effected in the name of the 

’ 7 1 • o at U., and 

Plaintiff^ on goods in the ship SwallofWi on a voyage “ at partly at £. 

and from the Cape of Good Hope to Bristolf Liverpod, and Th« vessel 

which con* 
veyed the 

cargo being wrecked near R., and three-fourths of the cargo being either lost or so 
impregnated with salt w-ater as to render it imprudent to delay the sale till the 
ports of D. or L. could be reached»,|^ assuredf on the ajd of Deceniber-^ the 
day they heard of the loss, gave abandonment; and, on the 37th erf De~ 

^jparties. On the a8th of the ensuing 
riiters interfered, forbidding a sale of 
I and rejecting the abandonment. 

Heldj^hat this was a total loss, and entitled the assured to abandon; and that, at all 
events, the underwriters, not having stirred for more than two months after notice of 
the abandonment, must be taken to have acquiesced m it. 

An insurer, who rejects an abandonment, roust do so within a r«uonable time. 


-^ - ^ - w 
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February^ and not before, sortik- 
the damaged wines about to toke |ili 
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DuMirii all or either, jpclunling the nsk of ^ the 
Hvt^^ ppeitiium of two aiiU onp half guineas per cepi^,}. to return 
lp«. per cent* for such part of the interest might bp 
Harrumn. disphargpd at her first port.” By a memorandiim in 
the policy, the insuraf|ce Y^•as declared to he “ oii wines 
valwed at 25/. per pipe, and at the same rate for hogs¬ 
heads.” The declaration averred the goods insured to 
be in the Plaintiffs and Daniel Dixon^ the sailing of the 
vessel with the goods insured on board on the voyage 
insured, and a total loss of the goods by the perils of 
the sea. The Defendant pleaded the general issue. 
The cause was tried before Dallas C. J. and a special 
jury, on the 17 th of Februarpf 1821, at the Dm- 
don sittings, when the jury found a verdict for the 
Plaintiffs, damages 300/., subject to the opinion of 
the Court, on a case, of which the following is the 
substance. 

The Plaintiffs are partners with Daniel Dixoriy at the 
Cape of Good Hope, under the firm of Thomas Hudson, 
Dixon, and Co., and they are also partners in London, 
under the firm of Thomas Hudson, Donaldson, and Co. 
On the 31st o{ August, 1819, Datiiel Dixon, in the name 
of his firm, entered into a charter-party, under seal, at 
the Cape of Good Hope, with John Phillips, master of 
the S'Oiallow, by which tlic vessel was hired to take a 
cargo of wine for a voyage from the Cape of'Good Hope 
to Bristol, for orders from the Plaintiffs; and having 
there unloaded suejh cargo as they should 

direct, she was to .pi^ Sfei :|g;.„the ports pf Liverpool, 
Zkdflin, or Cork, orj i^^ ^^yf'them the Plaintiffs might 
direct, and dischat*^' ^ and upon the de¬ 

livery of the cargo, freight was to be paid at each port, 
in certain proportions mentioned in the charter-party. 
On the 2Sth Septend>er, 1819, Dmiel Dixon shipped at 
the Cqpe, on board the Swfiflow, the wine in question, 

which 
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whiqh consisted of 241 pipes and 71 half pipes, or 1801. 
hogsheads of Cape wine, the property of, and oh the 
account and risk of himself and the PlaintUFs, and of 
the value, accoi'ding to the invoice price of 7,947i., oS HARiiisdw. 
which he advised the Plaintiffs by letter, in conse* 
qucnce of which letter the policy in question was effected. 

The SwalloWi with the wines insured, sailed from the 
CapSi on the 9th October, 1819, and in the night of the 
21 St December following, was driven, by a gale of wind, 
on the rocks near Po7tishead, about Id' miles from 
Bristol, and soon afterwards fell over on her side. On 
the 2dd December, the Plaintiffs in Ijondon heard of the 
vessel being on shore, and the same day gave notice of 
abandonment to the Defendant and the other under¬ 
writers to the policy. On the 22d December, the master 
of the SwalltAT went to Bristol, and applied to Messrs. 

Alexander, merchants and ship-agents there, who were 
unknown to the Plaintiffs and the Underwriters, for 
their assistance, desiring them to do their best for all 
concerned. Messrs. Alexander engaged lighters and 
craft to bring the cargo to Bristol, oh the 22d Decern' 
her i 11 casks were taken out of the vessel, and a hole 
was cut in her side, through which tho remainder of 
the cargo was removed into lighters on the six lb)lowin|; 
days, and taken to Bristol. The tide rises at Dtjtik' 
head near 40 feet, and at high water the whole of the 
cargo was nearly covered with the sea, and the greatest 
part remained under water for about nine hours, between 
flood and flood; and, when part had been removed, 
the residue floated in the vessel. Tlie wines saved 
consisted of 229 pipes and 07 h<?gsbeads; 71 pipes 
and 43 hog^^hoads w'cre sound and full; 44 pipes and 
six hogsheads were impregnated with salt, wrater; 17 
pipes and four hogsheads were quite empty; the others 
had either partially leaked, or were affected more or less 

H 2 with 
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with salt water; but, in the opinion of some of the wit¬ 
nesses, were merchantable. The vessel was afterwards 
floated to Bristol, and, being incapable of repair, her 
materials were sold. The Plaintiffs had intended to 
land 100 pipes of the wine at Bristol, and to send the 
residue to Dublin; but no offer was made by the 
master or owner of the Swallow, to forward the re¬ 
mainder to Dublin. The Plaintiffs called a meeting 
of the underwriters for the 27th December, at Lloyd's 
Coffee-house, London, at which only three of them at¬ 
tended, and they authorised the Plaintiffs to send a 
person to Bristol, at the expense of the underwriters, to 
superintend the preservation of the cargo, and to act, 
in every respect, as if there'had been no insurance: 
the Plaintiffs accordingly sent a person to Bristol for 
that purpose. The Defendant did not attend this meet¬ 
ing. The wines saved were placed by Messrs. Alexander 
in vaults under the king’s locks. 

After the survey, Messrs. Alexander, without any 
authority from the Plaintiffs or the underwriters, but 
acting for the benefit of all concerned, advertised the 
wines for sale by auction at Bristol, on the 1st March, 
1820, on account of the underwriters, of which they gave 
a '‘month’s notice in the country newHj)apers and in the 
Public Ledger at London. On the 28th February, Messrs. 
Alexander received a letter from the attornies of the De¬ 
fendant, dated London, the 2Gth February, stating that 
they had been consulted by several of the underwriters on 
the Swallow, and noticing the advertisement for the sale ; 
and, that no misunderstanding or prejudice might there¬ 
after arise on that subject, they informed Messrs. A. that 
the underwriters did not sanction tlie sale, but denied any 
I’ight of sale by w'hich their interest ctnild be affected; 
they denied, that any right of abandonment existed in 
the insured, saying, that, should any of the wines 

have 
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have been lost or damaged by any peril insured against, 

the underwriters would be ready to pay such loss; that, jjudsoN 

if any of the wines were not in their port of destination, 

the underwriters required the same to be forwarded, and HabWSon* 

would be ready to pay any expenses or charges properly 

incurred, to which they might be liable under the policy. 

A number of persons from different parts of the country 
had assembled at the time and place of sale, but in con¬ 
sequence of this letter it was postponed. 

On the 17th Marc/i^ 1820, the attorney for the Plain¬ 
tiffs wrote to the attornies for the Defendant, proposing 
that the wines should be sold, without prejudice to any 
of the questions which had been made, or that might 
thereafter arise on the part of the insured or the under¬ 
writers, No answer having been returned to this letter, 
the Plaintiffs, on the 1st April, 1820, wrote to Messrs. 

Alexander, requesting, that they would sell the wines 
on account of the concerned, and that they would 
incur no expenses but such as were necessary. The 
wines were sold by auction at Bristol, on the 24th 
April, 1820, and produced the sum of 4044/. 2^. 6d., 
which was received by Messrs. Alexander. From this 
gross produce, they deducted the charges which th^ 
had paid for taking the cargo out of the vessel, re¬ 
moving it to Bristol, landing and warehousing it, 
also the charges of the sale by auction, and their 
commission of 5 per cent, on the proceeds: and the 
master and owner of the Swallow having claimed the 
freight, primage, and port charges upon the wines 
wliich were conveyed to Bristol from the wreck, 
at the rate stipulated in the charter-party, for such 
part of tiic cargo as should be discharged there, 

Messrs. Alexander retained 467)/. 125. 6 rf., to answer that 
claim. By these deductions, the net proceeds of the 
sale were reduced to 2570/. I 65 . 3d., wjiich, with the 

H 3 freight, 
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freight, pritnage, and port charges, remained in the hands 
of Messrs. Alexander^ to be paid to the party entitled 
to receive them. The witnesses for both parties were 
of opinion, that it was bestj fdr the interest of ail con- 
cernedj to sell a cargo so clrcunislanced by public 
ituction at JBriitoU and that every thing was done for 
obtaining the best price 'for the wines. The question 
for the opinion of the Court was, whether, upon the 
facts stated, the Plaintiffs were entitled to recover a 
total loss, with benefit of salvage to the underwriters. 
If the Court rhould be of opinion that the Plaintifls 
were entitled to recover as for a total loss, then the ver¬ 
dict was to stand; but if the Court should bo of a con¬ 
trary opinion, then it was to be referred to an arbitrator, 
to determine the average loss, subject to any directions 
which the Court might give thereupon. 


Hidhck Serjt., for the Plaintiffs. This was n total 
; the assured had a right to abandon at the time of 
the abandonment, afid this right was confirmed, not di¬ 
vested, by subsequent circumstances. From the doctrine 
laid down by Lord MamJkUU in Gos& v. Withers (a), 
Milk'S V. Fletcher (&), and Hamilton v. Matdes (c), ton- 
^rmeil by the decision of Manning v. Newnkam (r/), it 
appears, that an assured may abandon, if there be such 
an interruption as defeats the voyage, or renders it not 
worth pursuing. This doctrine has been recognised by 
Lord EUenhoroughi in Anderson v. Fmjal Exchange As¬ 
surance (e), and WiUotty. Royal Exchange Assurance {/); 

* and thougb some late c6ses may seem to liave narrowed 
it, in all such cases the decision has turned on the circum¬ 
stance that the voyage was worth pursuing, the goods 

(a) trSurrm 697. {d) Park Ins. a6o. 

1 ^) I>ough ajo. (e) 7 East> 4Z. 

{() t Skrh (/) % Campb. C. 6 * 3 . 


having 
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having been of an imperishable nature, ot thiit it <31fl 
hot appear that the toyage could iibt have beeh 
pursued, as in Bainliridge v. NeiUori (a), Tkompstth , 
V. Royal Exchange Assurance (5), Andei'son v. iValUs (c), 
Palterson v. RHchie [d). Hunt v. Royal Exchange A> 
surancc (e): ih the Ihtteh case, the language of the 
Court shews, that the decision would be dtherivise, 
where the goods are of a perishable nature. In thoinp^ 
son V. Royal Exchange Ass^rdride, there was a clause 
excepting the underwriters from particular average. In 
the present instance, thrCte fourths of the cargo was lost 
or damaged in such a way, that it would have been in¬ 
jurious to the owners to haVe sent it on, inasmuch as the 
wine affected by salt water wotild become worse every 
day. In Buller v. Christie [f) the loss was holden to be 
total, because the ship never arrived, though a much 
larger proportion of the cargo retnaihed uninjured. At 
all events, the irtsUrers having taken no steps to repudiate 
the abandonment till two months after ihcy received 
notice, and three of therli, after a public meeting was 
called, having ordered the Plaintiffs to do the best, must 
be taken to have acquiesced, and cannot how resist the 
Plaintiffs’ demand. 

Taddy Serjt., for tlie Defendant. ; was no tbtal 
loss, a considerable proportion having been 

saved; nor was the cargo in, to warrant 

an abandonment, 71 pipes remaihing 

uninjured j but if it was^ the^|^l|rap^|^er the sub¬ 
sequent circumstances, Cannot a total Ibss, 

a policy of insurance being only a l[:i^htract for indeUl- 
nity, under which the Plaintiff' can claim no more than 

{d) ^ M»& s. 393 * 

(^) sM.^S. 47 . 

(/) » M. y 5. 374. 

H 4 he 


(a) 10 JSastt 3*9. 

(b) l6 Eastf &14. 

(c) a M. €ff S. a40. 
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he has actually been deprived of. Patterson v. Ritchie. 
Unless this principle be resorted to, continual difficulty 
must be experienced on the question, whether the loss 
in any case is total or partial, and what degree of loss^ 
shall be esteemed total; a point on which the customs 
of various nations and the opinions of text writers have 
always differed; some requiring a loss of the whole 
subject matter of insurance, as under the old French 
Jaw; others, only three-fourths, as in the new Code de 
Commerce^ Pothiert 186 . It is, therefore, that in Falkner 
y. Ritchie [a)^ Lord Ellenborough complains of the loose¬ 
ness and generality of the expressions in Goss v. Withers. 
Manning v. Newnham turned on the point, that the 
voyage could not be pursued (there being no ship at 
Tortola)f not on the ground that it was not worth pur¬ 
suing. Here, part of the cargo having been saved and 
landed at the port of Bristol, a ship might have been 
procured, and the voyage might and ought to have been 
pursued. What happened was not a total loss of cargo, 
but a retardation of the voyage. In many instances, a 
greater proportion of the cargo has been lost than in 
the present, and yet the loss has not been deemed total; 
as in’ Glennie v. Xjondon Assurance (b), Thompson v. 


Royal Exchange Assurance, Wilson v. Royal Exchange 
Assurance, As to the meeting of the underwriters, only 
three attended '^^^^^ey could not bind the others. 

Hidlocki iU-'wW Kiii fved. that in Glennie London 
Assurance, th^pl^w^i^Rbandonment; and in FaUcnei' 
V. Ritchie, tbfii^^piR was known to the insured before 
the abandonment made. 


Dallas C. J. Under what circumstances, generally 
speaking, the assured has a right to abandon, so as 

(fl J t Jif.isf S. z^o (b) z M.^ S. 371. 

to 
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to state a rule applicable to all cases, is a question pf 
extensive importance and difficult consideration; and 
this appears from the variety of opinions in the text 
writers, and the number of cases that have been de¬ 
cided on the subject. That he has in some cases a 
right to abandon, is clear; and also, that in case of 
abandonment after a capture, the abandonment is super¬ 
seded if the ship be recaptured and pursues her voyage 
benehcially. As this is a case where the ship has been 
lost, and the cargo materially damaged, is the assured 
bound to send on the goods taken from the wreck; and 
if so, in what proportion is he bound to send them 
on ? Is he to send only when half is saved, or a third, 
or a quarter? Is he bound to send them on at all 
events, or only under certain circumstances? That the 
rule on this subject diffiets is clear from the various text 
writers; some stating it at a fourth, some at a third, 
and some at a half; we must therefore act on the custom 
of the country in which the loss happens. 1 own I long 
thought, that, if the profits were reduced one half, it was 
not incumbent on the owner to prosecute his voyage; 
whether or no that doctrine (which may be collected 
from some expressions of Lord b^. ^ound, 

or whether the observations made on it by 
borough be just, we are not driven now to decide. My 
opinion is formed on the circumstances of this particular 
case, and I wish distinctly to 6e understood, as not 
laying down a rule for any other; because, in a system 
of such importance, and where there is such an apparent 
conflict among the cases, I should be sorry to afford a 
ground for further doubt, by laying down the rule too 
generally. But the circumstances of this case do not 
require that I should do so. What are the facts of this 
case? The ship was completely lost; the cargo, which 
was taken out of a hole cut in the ship’s side, was covered 
with the sea for nine hours at a time, the greater part of 

W 
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it Was niaterially damaired, and in such a state as tC> 
render it unfit to he csirried lo a greater distance. 
Only 71 pipes and 48 Ijogshcads were sound, and the 
aii^ured had originally iiitended to dispose hf 100 pipes 
at the port near whitdi the loss hap})ctibd. The assured 
ihiinediately gave hotitib of abandoninfent, aiid called a 
fileeiingof the ilhdbMritersi, which three of therii attended, 
atid authorised tlib PlaintitFs to act for the benefit of all 
cbnfccrhed, taking no other step till after an interval of 
two months. That tlic fcaptain acted for the benefit of 
all cortfcerned is clear, from the testirhoiiy of all the wit- 
libSsfes; but, thrtiigli he did act for the benefit of all 
concerned, if the insurer has a right to insist on a legal 
objectioh, he must have tlib benefit of that objection. 
But has he sUch right in this case, or has he been bound 
by his own acts or the acts of others ? the haw is, that 
the assured shall abandon in reasbnable time, that he may 
not lie by to see whether it may be more to his Interest 
not lo abandon ; he must, therefore, in reasonable time, 


(and what is reasonable time is a matter of law for the 
deciSibrt of the Court) give notice of abandonment. What 
is rea^ti^lC time in each case, niust depend on cirCum- 
sUtiCel^ ,:,]i^Jien the losa happens in a foreign country, 
tbefee teeans bf giving immediate notice here : if 

libtice theie, the agent f(»r all [>arties there 

filU^t act as betteficially as he can for all. But if the 
loss happen in this country, and notice of abandonment 
be duly giveit, fl'om that moment it becomes the duty 
of the underwriters to send down an agent to do his 
be^t. Here, the earliest notice of abandonment was 


given; but if the law were to compel the assured to 
give the earliest notice of abandoUment, and at the same 
time allow the underwriters to lie by and afterwards 
refuse to accept it, there would be no mutuality of obli¬ 
gation between them. The question, therefore, is, 
wh^hCr the underwriters, by lying by in the present 

instance. 
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iiistftnce, hjive not induced the assiircd to believe that 
the ttbandonment was actjuiesced in. Ilei'c, the rtotiefe 
was given in Dccrmbcr, the insiners were called 
gt'lher, and, after having ilohc nothing during nearly 
three months, they interjwsc just before the sale takes 
place. Where tliere ai*e circumstances tb sliew an hb-; 
qtiic^cence, it is not allowable i’or, the iliidcrivriter^, 
such an acquiescence, to cOrhe forward and hitcrpb^e. I 
think there was such an acquiescence here. If it wetfe 
necessary, I might go farther, Und sky the cargo vVks 
sO datnaged .'ind retluced as to render the loiSS total j 
hilt, on the ground of the underwriters havinjV acqui¬ 
esced in the abaiidohineiil, iiild narrowing my detisiBh 
to the circUinsttmLeS of the present Case, 1 think the 
Plaintifls are entitled 16 judgment. 



•if. 


Park: J, I am of opinion this wks a totkl loss. After 
what has fallen fVom niy Lord Chief Justice, it iS libt 
necessary for me to go into tlie whole case, but I may 
be permitted to doubt wheiber it is necessary to narrow 
the old rule respecting abandonment; aild I think that 
some of the cases on that subject cklitiot be supjiortbd 
to their full extent. I, for one, have never been ftbfo 
to comprehend the case of Falknsi' V, Ritchie^ Whicll*! 
have the less hesitation in avowdrig, inasrtiuch as thC 
Lord Chancellor and Lord Hedesdak have expreksfed 
themselves to labour under the same difficulty. Bill 
Hunt V. T/ie Royal Exchange 1 think td the piif|i6s6 
for the case before us, especially in the arguments bf the 
Judges; the cargo, there, being of an imperishable 
nature, the Court confined themstelves to treating it a^f 
a case of retardation only ; but Lord Ellen borough said 
“ If indeed the cargo bad been of a perishable hatur^ 
this would not have been a case of retardation only, 
but of destruction of the thing insured;” 

As 
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As to the point relied on in the present case by my 
Lord Chief Justice; the underwriters, having never re¬ 
pudiated the abandonment till the end of February, 
must be taken to have acquiesced in it. It being clear 
that the assured must, if he abandon, immediately 
elect to do so, it is but fair that the underwriter should 
also, as soon as may be, /nake his election. If the un¬ 
derwriter says he will not accept the abandonment, the 
assured may elect to proceed for a total loss, or continue 
his voyage; and where there is an obligation on one 
side, there ought also to be one on the other. In one 
stage of Smith v. Robertson {a\ in the House of Lords, 
the Lord Chancellor evidently felt such dissatisfaction 
at tlie decisions of Bainbridge v. Neilson and Fntkner v. 
Ritchie, that he wished to have the ])oint argued before 
the twelve Judges. Smith v. Robertson was afterwards 
decided upon a collateral point, and it became unne¬ 
cessary to give any opinion on Bambridge v. Neilson and 
Falkner v. Ritchie. But the Lord Chancellor said {b) 
“ An election might, it was contended, be made in 
these cases, to abandon or to take the chance of re¬ 
capture, and claim for a partial loss. But here, they 
said, they had made their election, and that this was 
founded on their right to do so; and that, at the time 
they claimed, they had the right, because a present de¬ 
mand could not properly be made without a jircscnt 
right; and that if there was a present right, there was 
a corresponding obligation to accede to it de prasenfi 
evidently shewing, that he thought that the underwriter 
should say, at the earliest opportunity, w’helher he will 
accept the abandonment or not. On a subsequent 
day, his Lordship said, in the same case, that the 
underwriters cpuld not be allowed to say that the 


(a) i Dow, <f74. 


(*) Ibid, 479 , 


loss 
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loss was not total, after they had admitted, that it 
was, and acquiesced in the abandonment as for a 
total loss. Upon the same principle, I am of opinion 
that here is enough to satisfy the Court, that there 
was an acquiescence or silence on the part of the un¬ 
derwriters, which admits that the assured were acting 
in the best way for the interests of all; and I am of 
opinion, that this acquiescence has completed the right 
of abandonment. 

Burrougii J. Most of the cases connected with the 
subject of insurance depend on their own particular 
facts. It is admitted that, if the loss here was in "its 
nature total, the assured have a right to recover. I 
think the loss was .in its nature total. The ship was 
wrecked, and the greater part of the cargo damaged and 
under water for rfine hours at a time. Did the loss 
continue total ? The PlaintifFs abandoned on the 23d 
of December, and gave the underwriters notice, that is, 
they insisted on a total loss, and followed it up in the 
best way they could. The Defendant, having never 
interposed during all this time, must be taken to have 
accredited wlmt the Plaintiffs did. A meeting of the 
underwriters was called, and if this was not the usual 
way of proceeding, it should have been so stated in 
the case. A certain number of them attended; and 
my opinion is, that the Defendant was hound by 
what was done upon that occasion. The underwriters 
who attended authorised the Plaintiffs to send a per¬ 
son to Bristol, at the expense of the underwriters, to 
superintend the preservation of the cargo, and to act 
in every respect, as if there had been no insurance. 
As this part of the case stands, it is as much as to say 
that the policy was at an end.—'fhe case then goes on, 
“ and the Plaintiffs accordingly sent a person to Btisiol 
for that purpose.” Under these circumstances matters 

went 


lOd 



Hudson 


V, 

Harrison. 
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lasti. 

HyjKiPN 


V. 


went an ^ cansidprablc time, and till the of Febru- 
there was not a word of ofyectiem ()n the part ot 
the I^eftfiidant; a notice to coutilerniuiul the sale ot“ the 
damaged wines vyas then sent, alter the sale had been 
advertised, and whpn all opportunity qf forwarding the 
wipes with advantage by ipiother vessel was lost to the 
Plaintiffs. 

( 

This casedpes not trench on any former decision, but 
depends on its own circumstances, and clearly entitles 
the Plaintiffs to recover for a total loss. If the iiiicler- 
writers meant otherwise, they should have acted otlicr- 
wise; as they have acted, they must be taken to luive 
acquiesced in the abandonment 


Richardson J. I think this was such a loss as gave 
the assured a right to abandon, that subsequent circum¬ 
stances have not taken away that riglit, and that tlicrc- 
fbre the Plaintiffs musfrecovcM'. In Mitchell v. Fdie (a), 
Ashhurst J. and Buller J. expressed an opinion, that, 
where a voyage is lost, but the projierty is saved, the 
owner may abandon. In Maninng v. Nns^nhami the same 
0 })inion is expressed. That doctrine, pcrliaps, is not 
carried so far now; it is not every loss of voyage Vhat 
wdl justify an abandonment; — a retardation is nqt 
sufficient; but that there may be losses of voyage whicli 
will justify an abandonment, is admitted in the last 
case of Hunt v. The' Roifal Exchange, and that too 
by those Judges who had most conlribuled to narrow 
the former doctrine. It seems to me, iliat the pre¬ 
sent is a loss of voyage of that ilescription. \Yhat are 
the facts? The .ship is thrown on her side, exposed 
to the operation of wind and title; at high tide full of 
water, her cargo floating within, it being uncertain 
whether or no it might not perish the next hour. The 
at>andomiient was then made under circumstances which 


U) 1 T, R. 6xs 


fully 
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fully warranted it. Endeavours were made, at a great 
ejfpense, to save part of the cargo, but in the result, it 
a}>pears, that three fourths of the whole cargo was spoiled 
or lost; and, in tlie opinion of all ihe witnesses, It was 
tor the interest of all parties to finish the adventure at 
Bristol, This was a total loss of voyage; and, thoi^glt 
there was a partial recovery of one fourth of the cargo, 
the facts being such as rendered it prudent for the 
owners not to proceed further, this was a loss wl^iich 
warranted the notice of abandonment. It is material, 
that that part of the cargo which was damaged by the 
salt water must have become worse by delay, and con¬ 
sequently by carriage on to Ireland, I also agree, that, 
if the underwriters intended to resist the abandonment, 
they should have taken that step with more prompti¬ 
tude, instead of waiting two months. 


m 


Hunsol* 
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Judgment for the PJaintifft. 
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Davison v. Mekibben. 


A vessel T^EBT on the pilot act. (a) The declaration con- 
trading to and i • 1 . f 1 • 

hom London ; one tor assuming, and the 

toBel/a$ti&nd Other for continuing in, the charge and coiiduet of a Uiip 

dwiuhe^ or vessel proceeding down the river 7//«7«r.s', tsithout 

Thames on being duly licensed so to act, after a pilot dul} licensed 

her voyage to and qualified had offered to take charge of her. Plea, 

not laden general issue. At the trial, before Dallas C. J. {JVcsl- 

vdth com, minster sittings after Utlauj U'ww last) a verdict was 

gram, meal, fou^j for tl,e Plaintiff', I'or a penalty of ‘20/., subject to 

biscuits,is not Opinion ot tlic Court, upon the iollowing case, 

witbinthe By the stat. 4fi Gee. .i. . 97 . 2 ., it is enacted, 

oftheyaG. 3 . every person exporting corn, grain, meal, flour, 

c. 39 ., which bread, or biscuits, from Great Bi ituin to LtlumU or from 

exempts from Ireland to Grtat declare before the col- 

the obligation 

of taking a lector, comptroller, or other chief officer of the cus- 

Trinity House toms at the port from whence tlie e\poitation is about 

alUoasting**^^’ place, that such corn, &c. is inK'ndv'd to be e\- 

vessel8,andall ported to Gfeat B.itain or helmid, as the cj‘'C may be; 

/rw^ traders exportci shall tliereiiiion receive the like 

using the na- ^ * 

vigation of the cockct, certificate, let, pass, or tram ire, as is given and 

Thames as conformable to all the like regulations in force, ami in 

case of goods sent cohstv\iae from one port of Great 

Britain to another ])orL therein, or from one port in 

Ireland to anotlier port in Ireland. 

The Levant, the ship in question, during the 

last eight years, hud been employed as a trader 

between Belfast and Itondon, t'xcept one voyage, 

when she went to Liverpool. On the 13th April, 

1821, she was proceeding down the rjjer Thames, 


coasters. 


bound 


54 Geo, 3. c. 49. s. 34. 
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bound for Hff/asf, being laden with a geiierdl cargo J8|l. 
of tea, sugar, seeds, wearing apparel, &c,, but not 
with corn, grain, meal, flour, bread, or biscuits. The 
Defendant was then master of the ship, and refused to MiiUBEifti* 
allow a licensed pilot to take charge of her. There are 
two offices in the custom-house at which ships report 
and deal out, th< /ofrigt office and the office. 

Tli<‘ Idwt i.l<'.ued out at the foreign (Mcc, A clerk, 
from lilt’ cusloni-hoii'-e stated, that she would have re" 
jifirlod or cieaiotl out in the .same manner, had she been 
lo lik’d t ilk (oin Whetbei a ship sball repoit or clear 
utu jsl die luif’ign tffiK or loasting office, does not 
U'iwjid upon the taieo slio tjiiries but the place from 
o< to ^vhuh sill is bound, riu* same clerk treated all 
tn'^k iL’svIs as ioieiyn. //’>// tiessels pay a dock 
dutv. 

•f 

If the t’omt should Iw* ol opinion that this vessel 
did left, undo! the circumstancts above stated, fall 
Hftluu the saving clause contained in the second section 
w, '}» pikit ack ili-l Geo. .1 ) wliich exempts from the 
iW'git O’ >1 takiiig a T} imly^lJuuiiC jiilot on board all 
« /li M“-s(’>s ami all hikh tiadors U'-ing the navigation 
» dll iiM'i 'l/uams as ioaktet , then the verdict was 
»> itaml: if not, a nonsuit was to be entered. 

I in ease wa*- argued on a Ibiiner day in this 

ij . 

Iah^ ‘Seijt-, for the i^laniuff. * This vcs.sel was not a 
coaster within the meaning of the act of parlmfcnent 
on which this action is brought. A coaster is a vessel 
which goes from port to poit \n Great BrUaitif and 
which, being never absent in lorcign paits, may be sup¬ 
posed to have so constant u knowledge of thoic ports 
as not to require a pilot. That vessels coming from 
h eland to the Thames are not considered coasters by 
the legislature, appears clearly from the provisions ot 
VoL. lU. I 46 Qm. 
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MSKIRiffiK. 


46 G<r<». 3. c, 97. s, 2., for there, in order to favour the 
com trade, vessels coming from Ireland to the Thames 
with a cargo of corn, are allowed tlic privileges of 
coasters; but such an enactment would have been super- 
finous, if vessels coming from Ireland to t]^ Thames 
generally, wore deenmd coasters. 

f 

Vaughan Serjt., for the Defendant. The tiuestion arises 
solely on the construction of the statute 52 Geo. 8. 
c. 39., and the statute -49 Ovo. 3. applies to a dif¬ 
ferent matter. The object of the legislature was, to 
guard against the damage whicli might arise from un¬ 
skilful persons navigating the river Thames , and many 
vessels, which, from the shortness of their voyages, 
may be supposed to frequent the Thanus us much as 
coasters, are allowed the privilege of na\ignting tin* 
river without a pilot; as colliers, vessels trading to Not- 
mifi the Vatiegati and Bailie^ all romtant traders in¬ 
wards, from the ports between Botdogne inclusive, and 
X\\c:Balttc, and others; all which ure merely specified as 
examples, and not as defining the limits of the privi¬ 
lege. So that vessels trading regularly from Ireland^ 
and, therefore, using the river five or six times a year, 
inust be deemed to fall w'ithin the same principle. Be¬ 
sides whi^h, this is a penal statute, which the Court 
will not construe with severitv. 

* w 

LeuSf in reply, observed, that the statute was rather 
remedial than penal, being inteiidcd to prevent the mis¬ 
chiefs which had before arisen from the w’ant of a skilful 
pilot, in a river so crowded as the Thames, 

Dallas C. J, My present impression is, that this 
vessel was not a coaster within the meaning of the 
52 (3?4?o. 3,, and that trading from Ireland to Great 
is not, in the ordinary sense of the word, coast¬ 
ing. 



fW fHS jQf '01#; w.. ', , /U5 

ing. Ii» order'to see whether tredfflg I8fi» 

pre0 Britain tp Irelqndt 'h"Q|» p3 G^e0 

Britain^ coipe^ the ^eapiog js#xje4 W 

lature to the terra coaster? *^e whilst see th® 

meaning;?given to the word in . other acta of pafliaraent) 
as in the M Geo.S, c, .and 46 iQeo^ Bo e,B^* It 
seems clear, from the language of those acts, that by 
“ coasters,” are meant, vessels trad^g from an4 tp any^ 
port or place or ports and places in ^'mt or 

from one port of Great Britain to anothei' port therein, 
or from one port in Irelmid to another port ip 
and, therefore, speaking at the moment, I think this 
was not a coasting vessel. ‘ If not protected as a coaster 
by the 52 Geo. 3., is she within the protection di the 
46 Geo. S. ? The protection of that statute seems not 
to be afforded, on account of the employment of a vessel 
in a particular voyage, bpt on aepopnt of her convey¬ 
ing a particular cargo. Some little difficulty arises 
with me on the expressions of the 52 C?ea, 3.; and as 

all Irish vessels using the Thames gofi^ers?” are 
mentioned in the second section of that statute, 1 
should have thought, had it not been for expressions in 
the other statute, that the exemption was fppUed by 
reason of the employment, and not by reason of ihfe 
particular cargo, especially when the “ using the Thimes 
as coasters,” seems contrasted the using it 

strangers or as foreign vessels. But the 46 Geo* 3. is 
positive as to the cargo, and will not admjt of this 
construction. 

Park J. of the same opinion. 

BupRouGH J. I have great doubts on the subject. 

Thcreis no reason why a vessel frequenting the Thamps*, as 
this vessel did, should employ a pilot; the principle being, 
that ibreign vessels should be piloted, .but nqt v^^sels, 
the crews of which, from frequent navigatior^ niu|| |3* 

I 2 sup- 
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1621. supposed to ktiotur the mer. It is not neccSsary they 
0A'vi»£>ij' should be coasters; it is suflRcient if they use the Thames 
■w. OS'coasters; and no other certain meaning can be affixed 

MEKmasH. the words “ as coasters.” 

Richardson J. declined expressing any opinions as 
the case was to undergo consideration. 

IlixiLs C. J. afterwards said that the case might 
be considered as decided. , 

And now, the Court awiirded 

Judgment for the Plaintiffl 


Nov, 9,X* 


Fullee Abrahams. 


Held* that a 
purchaser 
did not ac¬ 
quire any pro¬ 
perty under a 
sale by auction 
at which he 
and hLt friend 
were the only 
bidders* the 
rest of the 
company being 
deterred from 
bidding by the 
purchaser’s 
stating to them 
he had a claim 
against* and 
had been ill 
used by* the 
late owner of 
the article. 


BARGE being put up for sale by auction, the 
Plaintiff* addressed the company present, saying, he 
had a claim against the late owner, by whom he said he 
had been ill used; whereupon no one Off’ered to bid 
against the Plait^tiff. The auctioneer refusing to knock 
down the barge to the PlaintifT’s single bidding, a friend 
of the Plaintiff's bade a guinea more, and the Plaintiff* 
then made a second and idgher bidding, amounting, 
however, to only one-fourth of the prime cost of the 
barge. The auctioneer, being indemnified by the vendor, 
who had taken the barge in execution, refused to de¬ 
liver the barge to the Plaintiif, and he, having sued for 
the barge in trover, the foregoing facts were proved at the 
trial, before pallas C. J., Londm, sittings after Hilary 
term, 1821, when his Lordship charged the jury, that 
there was no legal sale under the circumstances. The 
jury, however, found for the Plaintiff. 

A rule nisi for a new trial having been obtained on a 
former day, , 

PeU 
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jPeU Seijt. DOW shewed cause against the ralc 5 0(m<* 18121* 

tending, that this was a case peculiarly within the pro- 
vince of the jury, and that no fraud had been proved, 

Aerahaiis* 

The Court, however, being clearly of opinion that a 
sale under thase circumstances could not be supported, 
made the , 

Rule absolute. 


House v> The Treasurer to the Commissioners »«. 
of the Navigation of the Rivers Thames and 
Isis. 

'jTHIS case, the facts and aiguments in which are suf- Tfespass in 
ficiently stated in the following judgment of the so®® named 
Court, which was now delivered, was argued in Trinity named doBw' 
term last, by Serjt. for the Plaintiff, Lams of the Plaintiff, 

Serjt. for the Defendants, when the cases of Thornton 

v. Williamson {a), Compere v. Hides {b), Martin v. Val- goods and 

V , chattels. 

Pleas: ist, not guilty, to the whole declaration; adly, as to part, a special 
plea of license; 3dly and 4thly, as to part, certain special pleas, on which 
the juiy were, by consent, discharged froni giving any verdict j sthly, as to the un- 
naraeil clo^e■-, lib. ten. The replication‘took issue on the plea of not guilty, tra¬ 
versed the licence m-ntioned m the ad plea, and also new assigned on tlat plea; 
and, a> to the uuhamed closes, contained a nolleprareqni. The lejoinder took issue 
on the tuverse, judgment w'as suffered by default on the new assignment, and 
the cau.e went down to trial, as well to try the issue'* joined, as to assess the Plain¬ 
tiff’s damages on the new assignment. The jury iound for the Plaintiff on the 
general issue (without any damages) j for the Defendant, on the plea of license; 
and assessed to the Plaintiff, on the new assignment, one shilling damages and one 
sh’lUng costs; Held, that the Plaintiff was entitled to the general costs of the cause, 
including those of the trial, the costs of the issue found for the Defendant being 
deducted, but no costs being allowed to the Defendant on that issue. 


I $ 
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(^) f r, je, 
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lmim {a% Brmhe ti W‘ilkt{b)t IMy v. 

_ ' \i\ Pmim v; {e}, and 

m* V. JM^r ij')i wfePecjtetf; 

Bjoncw of th« _ ^ V ^ . < 

Tham£Si> ©ALIKAS OiJ*. The Plaintiff has nbtahtid a fiilci 

cftiiing tm th^ Deferidatifc tu abew catise mhy one nf the 

prothonotaties of this coert should not taSc the Plaintiff’ 

his fall emfcs df this cause, deducting therefrom the costs 

on thh Rsue found for the Defendant, but not allowing 

the Defendant any costs on that issue. 

This is ah actidii df tfhlfltlfei, 115!" ti’eipasses charged 
to have been committed by the commissioners in some 
named and sotne unnamed closes of the Piaintiffi aiul 
also for seizing and taking his goods and chattels. TJie 
tjefendant pleadcfl, 1st, not guilty to the whole declar¬ 
ation ; 2dly, as to part, 'a special plea of licence; and, 
3dly and 4thly, as to part, certain special pleas, on 
which the jufy hav^, by cdhs&nf, been discharged from 
giving tihy verdict; and, 5thJy, ns to the nh-named 
doses, Uhemm tekeineMnm* * 

The Plaintifl^ by his replication, took issue on the 
plea Of hot guilty; traversed the license iuentioned in 
the 2d plea, ^nd also new-assigned on tliat plea; and as 
to the un-named doses, entered a mile prosequi. 

Tlie Defendant, by his rejoinder, took issue on the 
fcravefsfej land suffferedjudgihcnt by default on the new’^ 
assignihent; and tjie cause went to the assizes, as wcH to 
try the fesuesJoinCdj as to assess the Plaintift’'s damages 
oh the new assignment. 

At the trial the jury found a verdict for the Plaintiff' 
ou the general issue (without assessing thereon any da- 

(rt) 1 Sajti's'sp. (fif) 8 7\R. 466 i 

a E. 0. Eulhek {e) 5 Eastf a6i. EuU. 365. 

mCostSt 11^. . ' if) AnUiJ. %%t. 


mages) 
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meg^bi) for the ^Defendant, ott th<» plea Ifoeilse i fttpl 
oti the new a«signmQtTit, they asses^ to tjhe FittintifF oni 
shilling damages and one shilling costs# ^ 

I'hc rules established by Postm v. Sianwu;^ (tt)i Troi* The 
man V. Holder (6)* and other cases Op ttie one patt* aOd ” 
by Dmj v* Hmks {e)i QrtffUM v» Daties (d), ac^ other 
cases on the other partt seent. to amount tO this | that 
where the PlaintiiF’s demand is altogether denied by the 
Defendant’s pleas, and at the trial the Piainti0r obtains 
a verdict for part of his demand) and the Defendant 
obtains a verdict as to other part, the Plaintiff is hntided 
to the costs of the Issues found for him» which incltidtr 
the general costa of the trial, but do not indnde the 
coats of the issues found for the Defendant, on which 
last mentioned issues, however, the Defondant is not 
entitled to claim any costs from the Plaintiff; btit where 
the Defendant suffers judgment by default as to part of 
tlie Plaintiff's demand, and pleads only as to other 
pfirt, and the Plaintiff takes issues on the pleas, and at 
the trial all the issues are found for the Defendant, 
there the Defendant is entitled to the costs of the isaties 
Ibund for him, and the Plaintiff is entitled only to tho 
costs of the judgment by default. ^ 

It seems to us, that the present cdSse falls within the 
former of those rules; for here the Dofondant, by plead¬ 
ing the general issue to the whole declaration, made it 
n|ccssary for the Plaintiff, in order to get rid of that ^ 
pleii, which would otheiwihe have barred his whole 
action, to go to trial at the assiaes, and he could not 
by any other means have t^tained damages or costs on 
the judgment by tlefault; the Plaintiff, therefore, having 
obtained a verdict on the plea of tho general issue, and 
on assessment of damages on the judgment by default, 

(f) 3 7 \ Jf* 654* 

{/) z T.iJ. 466. 

Id H 


fa) 5 Sastf »6r. 
(A) Antet 1. a,%%. 
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1821. is entitled to the general eosts of the cause, including 
those of trial, the costs of tiie issue found for the 
V. Defendant being deducted, hot no costs being allowed 
The Commit, to the X>efeiidant on that issue. 

In this cas^ the learned Judge {^artided, under the 
statute (a), that the trespass whereof the Defendant 
was found guilty was wilfully and maliciously commit* 
ted by him. lit has been argued on behalf of the De¬ 
fendant, that this certificate cannot avail, because the 
statute it is said, does not apply to trespasses confessed 
by a judgment by default, but only to such whereof the 
Defendant is found guilty at the trial; and although 
this Ddendant has been found guilty on the general 
issue; yet that, it is said, will not avail, because no 
damages have been assessed under that issue. On this 
point we consider it unnecessary to give any opinion, 
becausf^ independently of the certidcate, w'e think that 
the Plaintiff is entitled to the costs of the trial, being 
the only mode by which, in conequence of the Defend¬ 
ant's pleading, he could obtain an assessment of damages 
on die judgment by default. 


{a) 8 & 9 3 . c, ts» s*4^ 
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Bequest of 
personalty to 
testator^* sister 
and nephew 
during their 
joint lives* 

sk&MT and sh^ alike* and td the Survivor for life* tit rotre fAere ihmld happm 
to h no living of thttn^ or either of them ,* but in cate botbf or etiher^ should 
kmvt nny itsue, to the survivot of the said sister or nephew one tnoiety of the per¬ 
sonalty for his or her life, the other moiety, or sUtK part of the same as should be 
thought needful by the executor of the party dying and leaving issue, to be applied 
to the inamtettanre and education of all ami W'ery the child fnd children of the 
paity so dying, during the re-pective minorities of such child or children ; and after 
the death of the survivor d the said d*iter apd nepheu', the survivor’s moiety m the 
personalty* or such part thereof a« shoitid he thought necos»ary by the executor of 
such survivor* to be applied to the maintenance and educatioo of all and every the 
child and children of such survivor, during their respective minorities, and nuhert and 
as 'ucli 'leveraJ children of the 'Xid sister and nephew (if there should be any; should 
rcspectwly attain their age of ar, the whole of the ‘aid peisonaity unto ard equally 
araoiig-t all of them, share and share alike, and if hut one, then to such only child: 
the persons who eventually should have the payment of (he shares to have due regard 
to the expenditure of the children during their minorities, in order to the division of 
the property being nude as equal as possible. But if the nephew only should have 
issue living at the time of the death of survivor of sister and nephew, the property was 
to be divided among all his children, jo such shares as he by will should appoint ; and 
in default of such will, equally among all such chUdren. If the sister and nephew 
should both die without leaving issue, the property v as given to such person or per¬ 
sons, in such '•hares as the survivor of si-sler and nejAew should by will appoint; and 
m default thereof, to testator’s personal representatives. 

Then followed a devise of real estate to the sister and nephew foTtheir joint lives, 
and to the survivor for his or her life, tn rasf there should bt m is sue Uvtng of 
ibem% or either of them ; but tn ease both, or either of tbem^ should leave any 
issUif then to the survivor of ihe sister and nephew one undivided moiety of the 
real estate for his or her life; the rents and profits of the other undivided moiety 
to be applied to all and every the child and children of either of them (the -istcr and 
nephew) so dying, during their several minorities* if there should he occaM*on for it, 
in like manner as was directed regarding the ptr^onal estate t and after tlie death of 
the survivor of the sister and nephew, the remaining moiety of the rents and profit's of 
the real estate was to be applied in like manner, if there should be occasion, to all and 
every the child and children of '>uch survivor* during their several minorities; and 
when and as such several children of the sister and nejilkew (if any >uch there should be) 
should respectively attain their age of zi the whole of the real estate was given unto 

9nd 


Henby Machw and W EIi^abeyh 

EeYI?0|*I)5. 

following caso was tjiroctfid, by Ili« Honour 
tba Vioe«ChftnoeUor, to be sent for the opinion of 
this Courts 

, Jolm 
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and equalljr 
amongst all 
such children* 
share hml 
shaHn altk^* if 
iTfidre thin 
one, aii tcihants 
in cd'rtttnon* 
and ttJ their 
respective 
heh-g and aS* 
sigtls, fdreVer; 
ahd irt case the 
sister And h,e- 
phew shoiild 
bcth die with- 
dtlt leaving, dr, 
there hfeing 
issue, they 
shutdd die im- 
defr 41 vi'ithout 
issue, the real 
estate was 
given to G.M, 
Held, that 
ulideir thi* 
wilU ^ child of 
the nephesrs 


Jh^n P^ess^ was, irt his lifetime and at the time of his 
d^tb, of considerable personal property, and 

sfeised of ah undivided third patt, in certain messnaget* 
lands, tenements, an^ hereditaments called tipper HCj?- 
grms Farm^ in the jiarisli SotdhvseU, in the county of 
NoHinghmrh^hy virtue.of an indenture of demise, dated 
the iSd Septmher, ^t^l8,,.wl^creby the said irtessiiages, 
lands, teneraentSi and hereditaments vverC demised to 
him and two other persons therein named, their heirs and 
assigns; to hold to them, their heirs and assigns, as te¬ 
nants in common, during the lives of the persmits therein 
rtahled. Livery of Seisin was endorsed upon the deed. 

JoA» Vessepi by his will, after various specific and pe¬ 
cuniary legacies^ gave all the residue of his personal 
estate atid eflycts, of what nature and kind soever, as 
follows.! the interest, dividends, and proceeds arising 
from such re^dUe, to his sister, Marp Fi'ss^, and his 
nephew, Henry Machhif during their joint lives, to be 
equally divided between them, share and share alike, to 
find for their respective use and benefit, and to the sur¬ 
vivor of them, during her or his life, in case there should 
happen to be no issue living, lawfully begotten of them 
or cither of them; but, in case both or cither of them 
should leave any such ‘ issue, then to the survivor of 


them, the said sisfei- and ncpli^w one moiety or half- 
part only of the interest, dividends, and proceeds of the 
residue of the personal estate, for and during his or her 
life; tlie other moiety or half-part thercot^ or such part 
of the same as should be thought needful, by the exe¬ 
cutors or administrators of either of them, so dying and 
leaving is«lUe as aforesaid, to be paid and applied for 
and towards the maintenance, education, and bringing 
up of all and every the child and children of sjuch of 
them the said sister or nephew so dying during their 


the ortly issue 
of nephew or 
niece alive at 
the death qf 
the devisor, 
took, at the 
death of the 
devisor, a ^ 

Vested estate 
in fee simple 
in remainder 
in the devisor** 
real property, 
subject to be 
devested in 

part by the birth df othtff childrCft of *the nephew of niece or either of them, and 
^ttSTBfflwftde aho^fhee ih the everit of such child d^n^ Itt tht lifetltae 6f the nepheWii 
©r wjilfepiage without hwi'e, ' ’ * ■ ' . 

(several 
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tedlmpectivemmoriitiefe; and fitjm aisdi Aft# tite 
death of the survivor of theni, the said s%|er and 
pbewj the other iHoiety or haif-pai't of the ihtefest# 
dividends, and proceed?i vt such part thereof as should; 
be thought proper by the c^dutors or administrator^ of 
such survivor of them the said sister and nephew^ to he 
applied in like iitanncrj, for and towards thd maintenance, 
and bringing wp of ail and evefcy the child and children 
of such survivor, during tlieir several and respective 
minorities j and when aJu! as such several children of the 
said sister and nephew (if any such there should happen 
to be) should respectively attain their age of 21 yeacSj 
then the whole of the residue of the said personal estate^ 
unto and equally amongst all such children of the said 
sister and nephew^, share and share alike; and if but 
one, then to such only child: the ptu soii or persons who 
eventually should have tiie payment of the above shares 
to have due regard to the expenditure on such several 
and respective cinldren during their minoritiesj in order 
to the division of the said personal estate being made 
as (aptal as possible amongst them; but if it should 
happen that the said nephew' only should have issue 
living at the time of the death of the survivor of them 
the said sister and nephew, then such residue of the said 
personal estate, was to be paid in lii^c mannery unto and 
amongst all ins children, in such parts, siiares, and pro¬ 
portions, manner and form, as he should by his last will 
direct and appoint.* and in default of such will, the 
residue of the personal estate was bequeathed unto and 
equally amongst all such children of the said nephew; 
provided, that in case the said sister and nephew both 
died, without leaving any lawful issue of her or bis 
body living, then the whole of the residue of the said 
personal estate was given to such person or persons, and, 
in such parts, shares, and proportions, mannef and 
form, as tlie said sister and nephewr should by will 
Appoint; and in default thereof, to the testator's re¬ 
present'’ 


Iftfli 

Macniir' 
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AH and every tbe testator’ll ©state 

.^atsooyery^toM wheresoever was «iven and devised 
' 'iw'V ' >. I ' '^1^ , ^ 

niito ,the testator’s said sister and his said nephew 

for and during the term of th^ir joint natnt’arlives, 
and to tiie surviv^or of them two, during her or his 
life, in case there should happen to be no i88ue$ 
living, lawfully.|)egolten pf them or either of them; 
but in case both dr either of them should leave any 
sdeh issue, then to the survivor of them the said 
sister and nephew, one undivided moiety or half*part 
only of the said real estate, for and during his or her 
life; and the rents and profits of the other undivided 
moiety of iIk* said real estate, were to be paid and ap¬ 
plied unto all and every tlie child and children of either 
of them, the said sister and nephew, so dying during 
their several minorities, if tlieir should be occasion for 
it, in like manner as was thereinbefore directed, regard¬ 
ing the interest and proceeds of the personal estate; 
and from and after the death of such survivor of the said 
and iH-phiM'’, the reniaiuiug hull-part of the said 
rc«il estate was to be paid and applied in like manner, 
if there should be occasion, unto all and every the 
cliild and children of such survivor of the sairl sister 
and nephew, during their several minorities} and when 
and as such several ^jchildren of the''said sister and ne¬ 
phew respectively, if any such there should happen to 
be, should respectively atUviii their age of SJl years, 
then the whole of the said real estate was given unto 
and equally amongst all such children of the said sister 
and nephew respoctivoly, share and share alike, if more 
than one, as tenants in common, and to their several 
and respective heirs anti assigns for ever; and if but 
one, to, such only child, his or her heirs and assigns for 
over; and in case the said sister and nephew sliould 
both happen to die, without leaving lawful issue of her 
or his body, or there being such, they should happen to 

die 
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die under the ago of 21 and without |lw/ 10S.1. 

all ancLevery the said real estate^ was give^^Uinto 'GeM0^,, 

Moselc^f of Fatn^H^ farmer, Ms Mirs and assigns f# 
ever. The . testator appointed his said sister^ * Jlfary REirNoB>s. 
V?sseyt and his nephew, Hem-^ Machin, executrix and 
executor of his will. 

The testator died on the ,3d day of FehtmiyylSW, 
without having revoked or altered hk will. Hemy 
Mackin and Mary Fessey (who remains unmarried) are 
his coheirs at law. Menry Machitiy at the death of the 
testator, had a daughter, Elizabeth Smannahi who was 
then and is now his only child. On the 10th October, 

1820, Henry Mackin and Mary Fessey made an agree¬ 
ment in writing with the Defendant, Mhaheik Ecymlds, 
whereby Henry Mackin and Mary Fessey agreed to sell, 
and the said Elimbeth MeynoMs agreed to purchase the 
said undivided third part of the said messuages, lands, 
tenements, and hereditaments devisetl by the will of the 
said John Fessey ; and Henry Mackin and Mary Fess^ 
were, by the said agreement, bound to make a good 
title to the premises, and convey the same to the said 
EUzaheih Reynolds. In order to make title to the said 
hereditaments, Henry Machin and Maty Fessey^ paying 
a compensation therefore, obtained of George Masely, 
by an indenture, dated on or about the 20th Jamtaty, 

1821, a release of all his interest or possibility under the* 
testator’s will; and by certain indentures of lease and . 
release, bearing date respectively the 21st and 22d days 
of Jamtaty, lb21, and made between the said Heitn/i 
Machin and Mary Fesseyt of the one pan, slnd Robert 
S-man, therein described of the other part, reciting, 
among other things, the said indenture of demise for 
lives, and the will and death of the said John Fessey, 
leaving the said Hen^y Machin and Mary Fessey his co¬ 
heirs at law, and furUier reciting, that, for the purpose 
of destroying the contingent remainders expectant on 

the 
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1821. tfee life «itates of the said Hcwy Mmhm 

Vesscy of ispidi in the third part of the piessuagc|, lands, 
and hercditanicnts comprised in the sai<l iiidentpre of 
RiysroLOs. dgn^ise, and given and derrnsed by the said will of tlie 
said Jokn Vessey^ by nierger of the said life estates of the 
said Henry Metehin and Mmy Vessey^ in their reversionary 
estate or interests of and in the same third part, as 
heirs at law of the said jQhn Vessey ; It waf witnessed, 
that, in pursuance and performance of the said agree¬ 
ment, and upon such consideration as were therein 
mentioned, the said Henry Machin and Mary Vessey^ and 
each of them, granted, bargaiijed, sold, released, and 
confirmed, unlo the said Robert SwaUf his heirs and as¬ 
signs (in his possession then being, by virtue of a 
lease for a year, as therein mentioned), the said undi¬ 
vided third part or share, late of the said John Fessey, 
of and in the said messuages,, lands, and hereditaments 
comprised in the said itidenture of demise, to hold the 
same unto the said Robert Swan, his heirs and assigns, 
for and during the natural lives of the persons named 
as cestui que ties, in the said indenture of demise, and 
the survivor of them, freed and discharged of and from 
all the contingent interest given and devised, in and by 
the said will of the said John Vessey, to the uses and 
upon the trusts therein limited, expressed, and de¬ 
clared, of and concerning the same, tluit is to say, 
amongst others) to such uses and u^ton such trusts, and 
for sucli ends and purposes, and with, under, and sub¬ 
ject to such powers, provisions, declarations, and agree- 
rnents, aS the said Henry Machin and Mary Vessey, at 
any time or times, and from time to lime jointly, during 
their joint lives, by any deed or deeds executed ,as 
therein was provided, should jointly direct, limit, and 
appoint; and in default thereof, upon such further use^, 
and trusts, for the beiieul t)rthc said Henry Machin and 
Ma7y Vessey reif>e,ctively, as therein were mentioned. 

The 
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The quesfions for the opinion of the Court 
whether Elizabeth Susannah li^aehinf the 
Ilemy Machin, took any and what e&tatc in the said 
undivided third part of the iiressuages, lands, tene¬ 
ments, and hereditaments comprised in the indentnre of 
demise, upon the death of the said John Vessey, and 
under his said will. 

Second, whether the said Ttoberl Swii, Henry Mackin, 
and Mary Vessel/ respectively, took any and what estates, 
interests, or rights respectively, in the said messuages, 
lands, tenements, and hereditaments, under the said 
deeds, dated respectively the *21st and 22d of Januaty* 
1821. 

Hidloclc Serjt,, for the Plaintiffs. The daughter of 
Jletm/ Machin took only a contingent remainder in the 
devisor’s real property, under the will of the ilevisor. 
The devisor’s intention, 4s it* may be collected frorp 
\'ai'ious expresdons in the will, w'as, that none of the* 
limitations over should take effect till the death of his 
sister or nephew. There are many cases which dc^ 
citle, that when the expressions “ leaving issuCf* or 
“ leaving heirs of iier body,” arc employed, the issue 
intended are only those who shall be living at tjlje 
death of the party wfoP is to leave them. Forth v. 
Chapman {a)f Read \\ SnclL{b) So the expression 
“wZ/ca and as/* applied to the period of a party’s 
coming of age, has been holdeii to mean, that nothirig 
shall vest till that time. A legacy to A. 2i. v^hen he is of 
such an age, lapses, if he dies before the age iudicaUd. 
The present w ill may be considered iu two divisions; 
tliat whicli relates to the jjeisonally and that which re¬ 
lates to the realty, tliough the expressions are nearly 
alike in both. In that part whicli relates to the per- 

[d) I Peere IVtm. 664. a {h) ^ Ath. 646. 

Ey. Ca, Ab<, 39 *. pi. 16 . 359 . 

pi. 1$. 


1821 . 

Machin 

V. 

Uevnoi,^ 


sonalty, 



1«S CJ^SES ri» ^MrcfiAltMis fittM 

3 §2 It property is bequeathed to the sister and 

'■***• nephew ishd'to the survivor of them, ih eaie there should 

^ happ^ to be no issue of either of thfera living; but m 
Reynolds. casO either of tbm should leat^e any issue, then, in cer¬ 
tain proportions to such issue. So, as to the realty, the 
limitation oveif isi in case cither of them shall leave 
any.ljssti'e. That can on||^ mean such issue as should 
be living at the death of the party. Then, as it could 
hot be ascertained before hand who would or would not 
be living at the death of the sister or nephew, the re¬ 
mainders oVer, depending on an uncertaititf, were 
clearly contingent f and as such, were destroyed by the 
cohveyiihce of the 21st and 22d of tJanuayijf IS21, the 
freeliord interest on which they were supported, having 
thereby ceased. What estates Uobert Swan, Henrij 
Machine and Mdiy Vesse^t respectively talcc by that con- 
v^an^, depends on tlie determination of the question 
touching the remainders in the will 

Pdl Shijt, for the Befcndant. The daughter of 
Henrxf MdcMn, the devisor’s nephew, takes a vested 
; remainder in the devisor’s I’cal property, subject to 
thhlife interest of her father and aunt, subject to the 
fund for the maintonan^e of children, and subject to 
open and admit to participation, after-born children. 
This is the intention of tlic testator, to be collected 
from the whole will; he meant the children of his 

' ■'TSf 

nephew and sister, to take at the deaths of the ne¬ 
phew and sister, and to lake equally, which they 
vrould not do if the remainders were boldcn to be con¬ 
tingent' as the nephew and niece might then bar them, 
for iyartt of a supporting freehold. The expression 
does not fix the time of a contingency, but 
p^ts but when a vested interest shall full into posses** 

, sion. Borasto^^ case, (a) GqoMule v* Whithij. {b) Doe 

(fi) 3 O') I -Swrr, s.%Zf 

y, 
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V. Lea. (a) The law favours vested interests, and if 
there are any words to effect the testator’s inten¬ 
tions, they must receive a liberal construction, ivet v. 
Lsgffc. (i) As to the cases touching the expression 
“ /euvifig issue,” they were, like all other cases on wills, 
decided on the })artieular instrument, and cannot be 
safely applied to the construction of any other. Ac¬ 
cording to the definition of iVilles C. J. in Parkhurst v. 

(c), there arc but two sorts of contingent remain¬ 
ders, and the circumstances on which the present remain¬ 
ders arc supposed to depend (namely the number of chil¬ 
dren that may be living at the death of the nephew 
and sister) will not render a remainder contingent 
within that rule. 


1821. 

Machin 


V. 

Reynolds. 


JIullock, in reply, urged, that the greatest inequality 
in the division of the [)roperty might ensue, if these re¬ 
mainders were holden to be vested; for if one or more 
of the children should die, the share of the parties so 
dying would go to an elder brother, who might thus 
obtain eleven twelfths of the whole property, while an¬ 
other brother hud only one twelfth; that the rule 
touching contingent remainders, laid down by fVilles 
• (1. J., liad always been deemed loo narrow, and that 
the number of cbikireii who might be living at the 
death of a parent, was clearly laid down by Feani as 
one of tlie circunislanccs which nlight render a remain¬ 
der contingent. “ 

I'hc following certificate was afterwards sent. This 
case lias been argueil before us by counsel. We liave 
considered it, and are ofojiinion, Wivit Elizabeth Smannah 
Mac/iin, the daughter of Henr/j Machhi, took, upon the 

(rt) 3 7'. 41. {<-) Wilksy iiZ. 

(A) 3 T, R, 488., in note. 

VoL. 111. K 




death 
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18SL 

Macuin 


V. 

Rxynolds. 


death of the said John Vesscy, and under his will, an 
estate in fee simple in remainder, during the lives of 
the cestui que vies, in the undivided third part of the 

I 

messuages, lands, tenements, and hereditaments, com¬ 
prised ill the said indenture of demise, subject to be 
devested in part, by the birth of other children of the 
said Henry Machin and, Mary Vcsscy, or of either of 
them, and determinable altogether in the event of her 
dying in the lifetime of the said Henry Machiu, or under 
the age of twenty-one, without leaving issue. 

Second, Tliat the said Robert Swan, Henry Machin, 
and Mary Vessey, did not, nor did either of them, take 
any estate, interest, or right under the said deeds of 
the 21st and 22d of January, 1821, wdiich can in any 
way tlefeat or affect the remainder, which we conceive 
to have been vested in the said Elizabeth Susannah 
Machin, as aforesaid. 


R. Dallas. 

J. A. Parh. 

J, Buiinouoir. 

J. RfCIIARDSON. 


Nov, 


Kelly v, Clubbe. 


Debt will not ^’’HE plaintiff declared in tlcbt, for the arrears of an 
an- annuity granted by the Defendant to the Plaintiff’s 
nuitant,forthe wife, for life; the declaration alleging, that by an in¬ 
arrears of an Jenjure between the Defendant of the first part, and 
annuity for life 

issuing out of 

lands, though the declaration avoids stating that the grantor had a freehold In the lands, 
and alleges that he received the rents of the lands to the use of the grantee. 


one 
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one Samji Cluhho of the second pavt, (which sai^ 
had since intermarried with, and was then the wife of 
the Plaintilh) and one John Je^es of the other part, 
the’Defendant, for the considerations therein stated, 
did grant unto the said Sarah and her assigns, during 
the term of her natural life, a certain annuity, annual^ 
sum or rent charge of 20 Ql, to by yeai ly issnlng, payable, 
and going out of certain premises in the said indenture 
particularly mentioned: that, after the making of the 
indenture, and after the iMaintiff’’s marriage with the 
said Sarah, and during her life, to wit, on the 25 th 
March, 1821 , 2(K)/. for tour quarterly payments of tlie 
said annuity or rent charge, wliicli, ended and expired 
on the clay aiicji year aforesaid, bec:ame, and was due, 
owing and payable, and still was in arrear and unpaid, 
contrary to the cllect of the indenture and the Defend** 
ant’s co\ enant: and that the Defendant, during the tnnn 
in which the arrears had accrued, and since the said 
iiitermai'fiagc of the plainlilf, had received the rents and 
}n'olils of the premises to the use of the Plaintiff^ where¬ 
by, .See. Then followed the common money counts. 
Demurrer and joinder. 


18 ^ 1 . 





V- 


HuUock Serjt., lor the Defendant, was stopped by the. 
Court, who called on 

Onslow Serjt., for tlie Plaintill) asking him if he could 
distinguish this case from JVebh v. Jfggs. (a) Onslow 
said, in that case the grantor of the annuity was alleged 
to be seised in fee of the lands on which tlic annuity was 
charged, and though it was clear, that debt would not 
lie duriiis: the life of the annuitant, for the arrears of an 
annuity for life, issuing out of a freehold, yet there was 
no such decision with respect to annuities charged on 


(^) 4 itf. y 5. 113. 
K 2 


terms 
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1821. terms for years; that there was nothing unusual in 
Kelly annuity for life out of a long term for years, 

as out of a term for 500 years; and that it did not appear 
Clubbe. on the declaration, that the Defendant had a IVcehol'd in 
the premises charged with the annuity, or indeed, that 
he had not merely a term for years; that, if it would 
have appeared by the indenture referred to, that the 
Defendant had a freehold in the premises in tiuestion, 
the Defendant ought to have set it out on oyer; and 
that, at all events, debt would lie on the allegation, that 
the Defendant had received the l entb and profits of the 
premises to the use of the Plaintiftl 

But the Court thinking, that this case was not to be 
distinguished in principle from Wchh v* ; that it 
must be taken, the grantor had a fee in the premises 
when nothing to the contrary appeared, and that the 
circumstance of the grantee’s taking a freehold, was of 
itself sufficient to bar the action, they gave 

Judgment for the Defendant. 


Nov. 3,4. 


Goss if. Watlington. 


Entries mSfe Defendjmt had suffered judgment by default in 

collertor^* an action of debt on bond. After reciting that one 
taxes in a Thotnas Watts had lately been elected and chosen the 
hand^^down ward of Qiteenhilhe^ in the city of Ijondojiy 

to him by his and that, in order to secure the payment of all taxes, rates, 
predecessor in 

office, and afterwards delivered to his successor, are evidence against his surety, in an 
action on a bond conditioned for .the due performance of the collector’s duty, and the 
deliyery up of the books kept by him in his office. 

, 'Whether the receipts signed by such collector, for monies payable to him 
w official capacity, ^re evidence against his surely in such case. 


duties, 
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duties, and other assessments which he might, by virtue 
of such office, be at any time appointed to collect and 
receive, unto the Plaintiff, the deputy of the ward, he 
the said Thomas Watts and the said Defendant had agreed 
to enter into the above-written obligation, the condition 
of the bond stated in the declaration, was, “ that if 
the said Thomas Watts did and, should well and faith¬ 
fully collect and receive the watch-rate, and the several 
taxes, duties, and assessments which he then was or 
should or might thereafter be appointed or employed 
to collect or receive by the Plaintiff, as such deputy as 
aforesaid, and also did and should well and truly pay or 
cause to be paid the same watch-rate, taxes, duties, and 
assessments, and every part thereof respectively, unto 
the Plaintiff, his executors or administrators, or unto 
his or their order, upon demand, from time to time, 
when and as soon and as often as the same, or any part 
thereof respectively, should be received by him the said 
Thomas Watis^ deducting only the customary allowance 
or poundage for the collection thereof; and also did and 
should, from time to time and at all times, so long and 
as often as the said Thomas Watts should continue or be 
appointed or employed as collector or receiver as afore¬ 
said, diligently and faithfully employ and apply himself 
in and about the collecting and receiving of the said 
watcli-ratc, and all other duties apd assessments; and 
also, if he the said Thomas Watts, his executors or 
administrators, should, at any time when thereunto 
required by the said Plaintiff, his executors or adminis¬ 
trators, render and give unto him or them a full, true, 
distinct, and perfect account, in writing, of such his em¬ 
ployment, collection, and receipt, and deliver up to him 
or them all the books and accounts entrusted to his care 
as collector or receiver, or as beadle as aforesaid; and 
lUd and should, in all respects, well and faithfully de- 

K 3 meaq 
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Goss 


V, 

Watuno- 

TON. 
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mean and conduct himself in the execution of his duty 
ot appointment or employment Jis aforesaid, then the 
bond should be void and of no eftect, otherwise the same 
should be and remain in full force and virtiir.” Breach, 
that although Thomas Watts, after the making of the 
bond and conditioiij, and before the commencement 
of that suit, l)y virtue, of his said office of beadle 
as aforesaid, did receive and collect the watch-rate, 
and several other duties, taxcsn and assessments, which 
lie was appointed and employed to collect and rc-^ 
ceive by the said Plhiiiiiflj as such beadle as aforesaid, 
to the amount of 100/., after deducting the customary 
allowance or poundage for the collection tliereof; and 
although Thomas Wafts alterwards was denuiuded 
and required to pay over to the said Plaintiff', ac¬ 
cording to the condilion of the bond, the said sniu 
of 100/., so collected anil received by him, he refused 
to do so. 


On a writ of inquiry^ executed before Dallas C. ,T., 
at the Ijomhn sittings after Trinity term last, with a 
view of proving the amount of the sums received by 
Wails, certain books were produced, which had been 
delivered to him from his predecessor in the otliee of 
collector or receiver of the watch-rates, &c., and which, 
on his decease, were handed over to his successor. 

i 

These books contained the names of the parisliioners 
charged with the watch-rates, and opposite to the name 
of each parishioner was the sum at Svliich he was as- 
sesJied. Many of the names were ticked off’; that is, a 
mark was made at the side of them, by which mark 
Waifs indicateil that he hud iTcived the sum assessed 
to those names. Receipts, signed by Waits, for monies 
paid to him in his official capacity, were also pro¬ 
duced, The counsel for the Defendant having ob¬ 
jected 
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jected to the admission of these books or receipts as 
evidence against the Defendant, damages to the amount 
of the penalty of the bond were assessed for the Plain- 
tiffj with leave to the Defendant to reduce them, in 
case the Court should be of opinion that the evidence 
ought to have been rejected. 


1821. 





V* 

Watling- 

TON. 


Pell Serjt., accordingly, moved to this effect on a for¬ 
mer day, contending, that though the entries in the books, 
or the receipts, might have been good evidence against 
IVaiiSf they were not evidence against third persons. 
First, as being evidence not on oath; secondiy, as not 
being the best evidence, since the parties who paid 
tlie mon^ might tlicmselves have been called. He 
said such evidence had been rejected in CtUler v, N'ew- 
Ihi. {(() 


Vaughan and Pealce, Scrjts., now shewed cause against 
the rule. This would have been evidence against 
IVa/fs, and, if so, it is equally evidence againfet the 
Defendant, for admissions by one of several obligors 
are evidence against a co-obligor. They are privies in 
interest, and where several have entered into a contract, 
the declarations of one will bind the other. Wkitcomh 
V. Willing (ft), Brockman\ case (c). case (d\ 

Grant v. Jackson (<?). Wood v. Braddick {J'), On the 
same principle admissions by rated inhabitants of a pa¬ 
rish have been admitted as evidence touching the settle*^ 
ment of a pauper. Rex v. Hardwick (g) and Rex»y. 
Whitley Lmei' (ft). Then Watts^ if alive, might, in this 
action, have been called to prove what he had received. 


(«) Mannings Digestt EviJ. 
Priviesm 

(A) Dougl, 654. 

\c) Gilbert* Evid* 4 ?.» ftth ed. 

(^) kdi 51. 

K 4 


(e) Peaket N* P. C. 403. 
(/) I Taunt* 104. 

ijg) II East^ 578. 

(ft) 636. 


and 
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Goss 


V. 

Watung- 

TOK. 


and the entries of a party deceased, if made against his 
own interest, are admissible where he might have been 
called if alive. Higham v. Rid^ay (a), Harrison^ v. 
Blades ((&), Bany v, BebUngton (c). Doe, Lessee of Beece^ 
V. Robson {d). In Lord Torrington*^ case(^), the entries 
of a person living were admitted, on the ground that they 
constituted part of the resgesta; and so do the entries and 
receipts in the present case. In an action against the she¬ 
riff for an escape, the declarations of the original Defend--* 
ant may be given in evidence. [Richardson J. That is on 
the ground, that the sheriff, by his conduct, substitutes 
himself for the original Defendant.] In Perchard v. Tm~ 
dull {f)t evidence of this description was admitted, and 
it is impossible that any inconvenience could result from 
such a course, inasmuch as the receiver would never 
make entries agtainst his own interest. Peake also cited 
Brett V. Levett, (^) 


Petty in support of his rule. The cases of partners 
and privies in interest do not apply, inasmuch as the 
Defendant had no interest whatever in common with 
Watts s and cases of sureties are cases strictisimi juris, 
favoured in law. Entries of deceased persons have 
bfeen admitted to prove, not the truth of the entries 
themselves, but some other fact with which they w'ere 
connected. The point now in dispute did not come dis¬ 
tinctly before Lord Ellenborough in Harrison v. Blades 
and Lord Torrwgton^s case turned on the course of 
trade. In no case has the receipt of the principal been 
admitted as evidence against his surety when the party 
who paid the money could be called, unless where the 

(a) 10 East, 109 . (J) 15 Easf, 3 *, 

(^) PbilUps, 269. 3 Campb, («■) 1 Salk. 285. 

457* (/) I 394. 

{() 4 T.R, 514. t?) *3 * 13 * 

agent 
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agent had authority to represent his principal. The 
rules of evidence are the land-marks of property and 
the safeguards of life, both of which might be endan¬ 
gered, if evidence such as that which is contended for 
in the present case, were admitted against third pel*'* 
sons. , 

Cur. adv. mlt, 

^ Dallas C. J. now delivered judgment. This case 
has been much argued at the bar, and much on 
topics which seem to have no very close applica¬ 
tion to the subject. The Court, at least, will decide 
on a very narrow ground, It is a principle clearly 
established, that whatever a party says, either in 
civil or criminal cases, is evidence against himself; but 
in a variety of instances it is not evidence against 
others. The entries in these books are in the nature of 
a declaration of the party; but the present proceeding 
is not against the party, but against his surety; and 
therefore the question will be, first, whether the book 
in which the principal charged himself be or be not 
evidence against his surety ; and then, whether the re¬ 
ceipts of the principal for money paid to him in the 
execution of his office, be also evidence against the 
surety. And here it is necessary to advert to the 
situation of the parties. The defendant was surety 
for one who was dead at the time the action was 
brought, and who had been collector of the watch-rates 
and other taxes in the parish in which he lived. The 
condition of the bond on which the Defendant is sued, 
is, that Thomas Watts should diligently and faithfully 
employ himself about the collecting and receiving the 
watch-rate and all other duties and assessments, and 
should, at any time when required by the Plaintiff^ ren¬ 
der a perfect account in writing of his collection and 
receipt, and should deliver up all tlie books and accounts 

entrusted 
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entrusted to his care as collector or receiver. It is 
clear, therefore, that the Defendant’s obligation is, 
among other things, for the due delivery of these books, 
which are referred to in the condition of the bond, as 
public books, (it being there stated that, they were en¬ 
trusted to him, an^ arc to be delivered over to his suc¬ 
cessor) and thereby bccoipe evidence against him. On 
this ground, \vc think that the marks made by Watts 
ticking off the persons iisscssed, are, as an entry iu 
public book, evidence against the surety in this case. 

On the other point in the case, whether the receipts 
signed by the principal are evidence against the surety, 
more doubt has existed. Not that I agree in the asser¬ 
tion made at the bar, that in no case can the receipt of 
a.principal be evidence against his surety. There might 
bo an authority actually given which would justify the 
reception of such evidence; there might be an autho¬ 
rity implied from the circumstances of the case. In 
Biggs V. Lawrence {a)i the receipt of an agent was ad¬ 
mitted as evidence against his principal. Lord Kenton, 
it is said afterwards ruled to the contrary. In 
many cases there may be a doubt wlicther ftu agent has 
or has not power to bind his principal; but I do not 
aQCede to the doctrine, that in no case is the receipt of 
the agent evidence. It is sufHcient that there is not 
enough in the circumstances of the present case to 
admit the receipts of Wafts against his surety. But 
as we decide that the book® are evidence, this becomes 
less material. 


Judgment for the Plaintiff. 


(a) 3 T. R, 454» 

{l/) By connselfin Bauerman y, RadeniuS} j 2\ R, 665. 
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Orr V. Morice and Others. 


•Novo a 6. 


yj^SSUMPSIT for use nnd occupation. Tlie Defend¬ 
ants were the assignees gf a bankrupt, and at the 
trial before Dalfas C. J. [Middlesex minings after Trinity 
term last,) it W'as proved, that one of tlieni had con¬ 
tinued for some time after tlic bankruptcy to occupy a 
counting Jiousc, which, up to his bankruptcy, had been 
occupied by the bankru])t. 

The Defendants, under a notice from the Plaintiff, 
}>roduced the deed of ossigninent, and the Plaintiff, 
omitting to prove its execution by the attesting witness, 
it was contended, that the deed was not admissible in 
evidence. 

Dallas C. J., held, that the assignment so produced 
Avns adtuisJiihU;, as coming out of the possession of the 
Defendants, who had taken a beneficial interest under it. 
A verdict having been found for llie Plaintiff, 

Tluilock Serjt., on a former day, obtained a rule w?s/.to 
set aside this verdict, and enter a nonsuit, on the ground, 
that the Plaintiff ought to have proved the deed by 
calling the attesting witness. 


The Defend¬ 
ants, assignees 
of a bankrupt, 
produced, un¬ 
der a notice 
from the PJain- 
tiff (in an ac¬ 
tion for UiC 
and occupa¬ 
tion), the deed 
of assignmeiit 
of , the bank¬ 
rupt’s effects: 
Held, that the 
deed was ad¬ 
missible in evi¬ 
dence, though 
not proved by 
the attesting 
witness, it 
having been 
shown th^ the 
Defendaml 
occupiedunder 
the deed. 


Pell Serjl., who shewed cause against the rule, cited 
Pearce y. Hooper [a)i and contended, that the Defend¬ 
ants taking a beneficial interest under a deed in their 
own custody, must be thereby deemed to admit its due 
execution, 

(ff) 3 Taunt % 6o. 


IMlock 
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Htdloc/c Serjt., in support of his rule, referred to 
Gordon v. Serrctan (a), Johnson v. Lewellin (h), and 
Wetherston v. Edgington (c), as having overruled Hex 
V. Middlezoy {d) where it Was holden, that a deed 
coming out of the hands of the opposite party, after 
notice to produce it, must primd facie be taken to be 
duly executed, and must be received in evidence without 
proof of the execution ; and he distinguished the present 
case from Pearce v. Hooper, inasmuch as the Defendants 
did not take an interest for their own benefit. He 
urged, that the Court should not go further in qualify¬ 
ing the strict rule as to the proof of deeds; a rule 
established on sound principles, and productive of no 
surprise or inconvenience, inasmuch as the party calling 
for the production of a deed, might, under a rule of 
court or a judge’s order, obtain u sight of it beforehand, 
and learn the name of the subscribing witness in time 
enough to produce him. (c) 


Dallas C. J. The cases on this subjact have been 
contradictory; the earlier cases laying down a rule, 
which, on first consideration, 1 should have thought 
correct, namely, that when an adverse party, who has a 
deM in his custody, produces it on notice, it shall be 
deemed to be duly executed, and the party calling for 
it, shall not be required, to prove the execution by calling 
ao. attesting witness. That rule indeed proceeded on 
the ground, (which subsequent practice has in some de¬ 
gree removed,) that the party calling for the deed could 
not be supposed to know the name of the attesting 
witness. Then came the case oi’ Gordon v. Secretan, by 
which that doctrine was expressly overruled, and, 

(«) 8 East, 548. (J) % T.R> 41. 

(^) 6 Es^. lot, (f) See the note to PFetAerj* 

(fj i Camph, ^4, fon v Edgington, iCampL^s, 


wherein 
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wherein tlie party calling for the deed, was held bound 
to prove its execution, as in every other casejf After that, 
followed the case of Pearce v. Hooper, in which it was 
decided, that where an adverse party produces, upon 
notice to do so, an instrument under which he claims 
a beneficial estate, the party calling for the deed shall 
not be compelled to prove its ^execution by the testimony 
of the attesting witness; and in another case at nisi 
prius, in whicii the circumstances were of the same 
nature, I renicmhcr having ruled to the same effect. 
The question then will be, whether, in the present in¬ 
stance, the assignees did claim a beneficial interest under 
the instrument which they were called on to produce ? 
As to that, it appeared that the bankrupt had claimed 
the premises in question, that his assignees had entered, 
and had occupied them for some time. This brings 
the case within the rule laid dow'ii in Pearce v. Hooper, 
and I think it was not incumbent on the plaintiff to call 
the attesting witness of the deed produced by the Dc" 
fendaiits under these circumstances. 


1821. 


Orb 


V, 

MORICE, 


Park. .1. Whether the rule in Ilex v. Middlezoy was 
right or wrong, i do not say; but the rule laid down by 
Lord Kenyon, general and unqualified as it was, 1 know 
produced groat inconvenience, and 1 have myself fre- 
{{ucnlly seen Plaintilfs most cruelly nonsuited under the 
operation of that rule. Perhaps great inconvenience 
might ensue from taking the rule generally, either w'5y; 
but it has been piopei ly restricted by the decision in 
Pearce v. Hooper, and it is no longer necessary, where 
the party producing the deed or notice, takes a bene¬ 
ficial interest under it, that the party calling for the 
deed should bring forward the attesting witness. I 
think it sufficiently clear in the present instance, that 
the Defendants took sucli an interest under the deed, 

and 
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and that, therefore, it was not necessary to call the 
attesting witiiess. 

J. I remember n case prior to Rex v. 
Middlezoj/f in which the decision is to the same effect, 
and I think that affords the soundest rule; for under 
the other rule, the parly who has the decti, frequent¬ 
ly defeats his opponent by producing it; a luirds>hi[» 
which presses heavily on the pari}’^ who calls for the 
deed. In this case, however, there can be no question, 
because the assignees take an interest on the face of the 
deed, and 1 think it was very properly admitl('d. 


Richardson . 1 . it, cannot be understood now, that 
a party who }>rttduccs a deed or notice, i» therefore to 
be held as admitting it to be conclusive agtiitist him. 
In many easels, lie may contend the very conlraiy ; as 
in the case of Gordon v. Srcrc/an or in the case of an 
heir who disputes a deed or will, or wliere a deed or 
will is fraudulent. But, on the other hand, there arc 
cases like Pearce v. hoopC’, where a ]>arty who produces 
a deed must be taken to admit ils due execution, as where 
he takes a bcnefical interest untler it. This case is not 
so, strong as tliat of Pearce v. Jlooju’r, but is suflicicntly 
BO to justily the admi&sicni of tlie deed witlioiit calling 
the attesting witness. The Defeadanls are assignees of 
a bankrupt; they occupy a counting-house which had 
been rented by the b.'inkriqit; and, iqion notice to do so, 
they produce at the trial, in an action for use and occu¬ 
pation, the deed by wliich the bankrupt’s property is 
assigned to them. '^I'liis is an instrmiient under wliicli 
they claim an interest, and their case I'alls within the 
rule which lias been laid down touching the production 
of deeds under which the party producing them takes 
a beneficial interest. 


Rule discharged. 
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Stevens and Another, Assignees of Mitchell, 
a Bankrupt, tJ, Rothwell and Another, 
Sheriff of Middlesex. 

'"|"'niS was an action on the A)tli of FJiz, c. 4 ., against 
tlic sherifl’of Middlesex for extortion. At the trial 
hc^oYC Dallas C. J. [Middlesex sittings after Trinity term, 
181^1,) it appeaiH'd tliat the shorifl’s olficers, (who 
wore employed to levy under a Levari J'aeiaSi a debt due 
frojh Miichell U > the crowj),) l)ad, at his reijiicst, allowed 
lime for dividing Ids cHix’ts Into lots, in order that they 
might sell to greater advantage; tor the expences of a 
man cmployctl to kee}) possession tluring the time so al¬ 
lowed, a small remuneration iiad been demanded and 
received. 

It was objected among other things at the trial, first* 
that this being a levy for a crown debt, the sheriff was not 
entitled to poimdagt? under 2 t) Eliz. c. 4 ., and that an 
action for extortion did not He on that statute, but 
that the parly’s remedy, il’ any, was cm the 3 Oco. 1 . 
c , J secondly, that the remuneration, having been re¬ 
ceived for something done out of the course of official 
duty, was not an extortion witliin the meaning of cither 
statute. A verdict Itaving been Ibund for the Plaintiffs, 
with liberty for the Defendants to move to set it asitie 
and etiter a nonsuit, and 

Vmi^haii Serjt., on a former day having obtained a 
rule nisi to this effect, on the ground above stated, 

PeZ/Serit., now shewed cause against the l ule, arguing 
from the words of* tiic .statute of Elizabeth, that the 
sheriff was entitled to poundage on a levari for a crown 
debt, and consecjuently liable to this action, the statute 

giving 


1891 . 


No^. 


A sherllT, who 
levies under a 
levari facias 
for a crown 
debt, is not en¬ 
titled to 
poundage un¬ 
der the statute 
29 Eliz. c. 
and,conse¬ 
quently, an 
action again-.t 
him under that 
act, for extor¬ 
tion in such a 
case, is mis¬ 
conceived. 




Stevens 


V. 

Rothwell. 
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giving poundage on all writs of extent or execution, 
and a tevarX^facias being in the nature of an extent, and 
at all events an execution. He cited Jones’s Index to the 
Exchequer Records^ title Sheriff, to shew, that, between*the 
time of the passing of the statute of Elizabeth and that of 
George 1st, it had always been usual for the Court of 
Exchequer to issue orders for poundage on these writs; 
from whence he inferred, that the statute of George 1st 
was merely cumulative; he also observed, that in Deacon 
V. Morris (a), which was an action on the statute of 
Elisabeth, and in which there had also been a levy" for 
a crown debt under a levari, the prcKsent objection was 
not started by the Court or counsel. 


Vaughan, contra, W'as stopped by the Court, 

Dai,LAS C. J. It is not necessary for us to decide, 
whether or no the facts proved in this case, amount to 
extortion on the part of the sheriff. Generally speaking, 
extortion is the taking by colour of office more than 
the officer is entitled to, or the party bound to pay; 
in othei* words, taking more than ought to be charged 
for the perfornianco of the official duty. Here, the facts 
are widely different ; it was no part of the officer’s duty 
to bestow his time in dividing into Jots the bankrupt’s 
effects for the convenience of the bankrupt. If it were 
necessary, therefore, to give an opinion, whether or no 
'this was extortion, I should think it was not; but it being 
unnecessary, 1 give no opinion on that part of the case. 
The ground of my decision is hbortly this; the statute 
of Elizabeth, on which this action is framed, applies only 
to cases between party and party. Before and after that 
statute passed, orders were issued from the exchequer, from 
time to time, which regulated what the sheriff should be 


[a) % B.& A- 39J. 


per- 
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permitted to eteitn, clear)|y sliewtefi^ ^ waa'laot 
entitled to i^aim any thing under die et«ta|l of Mxabeth^ 
for, if h© had been ip endtled* there would have he^ nd^ ^ 
necessity for tesute^ the e»dm in question* Ihen 
came the statcle of S is e^lieable to 

cases where the debt is due lo the cAo) u^ gires the 
sheriff pomdage in those caee% in i^ich he wai not 
before entitled to it^ OTi at Irasi, tery doubtfoUy. 1 am. 
therefore of opinion, that at all evem% the proceeding 
ought to have been on the latter statute} and not on the 
former* 


)?ARn J* I am of the same dphilon* I have not 
very fully considered, whether or no the facts of this 
case amount to eactoitloU} though I incline to think 
not} but it is not necessary for me to give an opinion 
on that point, because it ll dear, that the sheriff was 
not entitled to poundage, as a rnattm of right on ex:e« 
cuUon for crown debts, previously to the statute of 
Geo* 1st. Ihe statute Of applied mdy to cases 

between party and party; and therefore, when the crown 
debt wm large, the sh^iff applied to dm Court for rc^ 
lief, and the Court made orders teem time to time, 
which would never have been done If the sheriff had 
been entitled under the statute (ff That is 

a strong argument in support bf the Be^iiidanfs case. 
Then came the statute of (jeo. Ist, wldch mentions and 
distinguishes the dif^ent writs: and even by that sta* 
tute, the poundage is not (o be foken out of the dfocta 
of the party, but out of the crown debt: the statute 
then gives a remedy to die party laggttevedj) not by 
action of debt aS under the lUlitute of but by 

a compulsory process frmn the Coort of Esttihequer. 
In 'tkacm v. Momii the on^f question b^we the 
' Court was, as to the treble costs, and the point now 
VoL. III. L In 
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in dispute was not even adverted to. I am therefore of 

opinion, that i! t this case a nonsuit must be entered. 

» 

BcRRouotr J. 1 give no opinion whetlier this action 
would have been maintainable, even if the case Were 
within the statute of MUzaimth ,• though, if it had been 
necessary, I should probab^jr have holdcn, that this was 
not extortion Under the circumstances. As to the other 
points, I agree in the construction put by the Court on 
the statute of Geo, 1st. It appears to demonstration, 
that the sheriff had no right to poundage for a levari at 
the suit of the crown, under the statute of FMzaheih; 
he acquired a right to it under the statute of GVo. 1 st, 
and parties aggrieved must now pursue that statute. 

llrcifAROsoi? J. This action is misconceived on the 
statute of Elizabeth^ which does not apply to crown debts, 
but only to cases between party and party. Prior to 
the statute of Geo, 1st, the sheriff was entitled to 
nothing, except under orders from the Court- 

The language of the Court in JPeocorJl v. Harrh (rt), 
shews that the Judges thought the statute of Elizahith 
applied only to cases between party and pai ty. I think, 
tberafore, the Defendant is entitled to a 

- ' Rule absolute. 


(«) Saik, 351 . 



iBn. 

B0I7HAM. ATfi^b* %f» 

jjj^SSViiP^IT tm li fttjlECy ot irisi^litt!^ 0&' Ihe Inwwnce for 

VUiGria^ at md- fituu tt(mdm ih (h^ tndtiis 

and bacts* iSa sliip was iisured at $ 0 W., anrf i!ie 4 oS^Si**' 
freigJit to the arooUnt ot m,&k» At tli^ irial ^'■«ght» at and 
before Vcdlas C» J,» at ihe afeir to*fo^F^T 

term las^ it ajipeared ttia* ntiip l^dvlng fhjfo ladks and 
Midland statmoh and ^#c«rt](iy (A 3 -. in jU>}^d*s M), 
arrived at CakuHa^ took on bbard a cargo for Mn^andf seaworthy 
and having been overhauled and thorou^Iy repaired, fooinCWe«//ti 
sailed from CalmU on her homeward voyage, tn prh'- 
ceeding down the rivOr she snltalncsd damage, in addition to 

by coming in contact with a brfg at anchdr; Mi having 
been redtted, she pvocee%d on "f oyagO, \iihe /4 tuned in the 

already a ftttfe leaky, m cons^ucnce (M th^ ca|»fosfo’ merHco^j&^, 
thought) of tho accident widi tSc brig, ®h^ sdbn oh* Jewd”wo**' 
countered tik) stdrms, wliich ift|o^ 6 d fo siisih a storawat sea, 
as to render it nec^is^kry for Ihe eaptsin to pd^ bMj 
and on the SOth df Jfiigwf, «hi& returned teredas^o^ren- 

in a shattered Stafo- the day of her AfHvidi'tlJtt dkj^ dcritnecessary 
tain entered a prOte^ mid wro?e tfe 

the resident agbnt» life' Ihd At tTn^. a»d he re- 

turned to Ca/- 

cutta on the pf Augutti t«ae. ua bw «rdvaJ at he gave notice of 

abandonment to the agents for resident there, awi u^i^ue'-utS ..Imi IhSir 

6U1 veyor might be present at th# AitVeys ^ dte stjlp, Tfee agfWs laid they had 
no authority to accept the ahandonment; but iheiV aorvi^ att^dedthe surveys, 
when it was found that the -^hip was so serioudy damaged that the eapense ot rc^ 
pairing her would be nearly ijocoA the agent* tisfobed to undertake the repairs, j 
and the captain, having in vain attempted IIS' borte#’ fotaw for that purpose by hy¬ 
pothecation of s.h»p» «<?W the ship for jaoo/., conceiving that to be the best course 
for all parties. On the ajth of AptUf t$a 4 w tSat^ptefo atrlvii# ili Awisfoa, where 
the owntfr*^redded j and, ott iW 3d df the pof^ltea tVeee delivered On 
the 3th of May, the shi^i’s broker aband*»**®d to foe undwtitera. 

In an action on the polity on ship, foe jury having foodd a verdict for foe HaintilT 
ai for a total loss, and fodt ^ captain w*bld foe * jmitffiable cause, the 

Court { 4 meahffite Ru^arjtt^n J.)teftotedni |gant a new trial, which was moved for, 
on the ground that the ship ought not to haVe been 6&Id,/nd tbat notice of abandon¬ 
ment had not been giv^ia ddb 

L 2 clcr^taoding 
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182 K derstanding yoti have been appointed agmts for 

Rsad ®hij^ yUtmia i$ ii]wed» I beg leave to an- 

V. nounce to you her return to this port in consequence of 
Bonham, etre^ of iveatheav b^ whicib she fea$ beep rendered wrj’ 
lea%t and almost all her rigging and sails ^have been 
csarried away. It appears to me that her damage is con¬ 
siderable^ and It isf there^ren my inteijition to abandon. 
1 have mitered a protett> and shall send you a copy 
thereof as soon as «ixeeute4» ha the mean time it is my 
intention to put her into Hessrso Me&<frdson and Co.’s 
dock, for the purpose of holding a survey on her, at 
which you will, 1 presume, $end some person to attend. 
I shall keep you advised of proceedings.” This letter 
the agents answered by writing to the ctqitain, that they 
approved his intention to ptlt the ViUma into dock, 
for the purpose of a minute survey being instituted into 
her present condition, and thPt they would. If required, 
direct the surveyor to attewiPin his official capacity. 
Diiferent surveys were had, which detailed the injuries 
sustained by the shi|i, at all of which but one the 
surveyor appointed by Ji^o^s agents attended. By 
these surveys it clearly appear^ that the ship was 
gimady shattered, and that it would cost at least l6,ooo 
rupees tO repair her. On idle 1 si 1820, the 

day of the last survey, the captain wrote to JJoyd\ 
ogmits, informhig them of that^ shrvey t that the total 
eitpmicss of ri^alring ship ami rigging prOiild amount to 
34,000 rupees i that |i; would be highly imprudent to 
attempt any repailr {> that he thought it for the bencht of 
those concerned that the ship should be sold by public 
auction, and ideating his wish to abandon. The agents 
replied by letter^ ^^At their foamicdons from the com¬ 
mittee at were decidedly *^inet any interference 

on thmr parts; that in no case u'as the agent to accept 
an abandonln^t Of rither «hip or goods m the repre¬ 
sentative of j4ie underwriters; but to leave the parties 
who abandoned to act on tMr own responsibility. The 
' ♦ eptoin 
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captain tljen ww>to to tlie ag«»t% asHni^them if 
would, as such a^enfe^, give lOfdecs fbi| $lup being 
repaired. Tbe agents baving written to siy, dotat 
they .bad no andiorit^ to give dwet^Oi the cafN* 
tain sought ad!i?ice oti, shbjibtt by writing a full 
statement of the om^e to three of the most respefiitable 
houses in Chfcidte, who serially declined to advise him 
thereon. On the 2M of he appHed to five 

several houses in Odcutt^ to f^vance mcmey upon 
hypothecation of the ship. Four of the houses declined 
to make any advance, and the fifih also declined, unless 
the captain would hrnld oVor the freight bills and po¬ 
licies of insurant®. 

Fhe ship was then advertised and sold by auction early 
in October for 11,000 rupees. The captain said at the 
trial, that he had no money to go on with the repairs; 
that if the ship had been his own he should have pur¬ 
sued the same course; and that to have repaired her, in 
the shattered state in which she then was, would have 
been an act of madness. «>The captain arrived in imdon, 
where the Plaintiff resided, oU the ^5th of AprUt 1821. 
The ship’s papers weye reorived by the Plaintiff on the 
3d of ii%, on the dth, the broker, by word of 
mouth, abandoned the ship td4hn imdffr<wrlt@rs« DqUai 
C. J. was of opinic^ .that dmre was atjl^cienl Notice of 
the abandonmeut. The juiy, ipider i|i© direction of his 
Lordship, fbund a ver#cl fi>r the Plaintiff as Ihr a ttttal 
loss, and that there was a Juai^^ble cause fpr selling* the 
ship. ' i 

The on a former day, obtained a 

rule nhi to set arid© this verdict hnd fntVo a ngw trh^h on 
the ground that the notice of abandonment was not 
given in time; Hvip,t V. M^mgcla)^ Mclhsk v. 
Andrews (b ); That abandonment WP nece^ary under 

(o) s 4 ^ 15 Mastf 13 * 


1821. 

RAAO 

•u. 

* BONHAIC. 






ibiSAD 


BOiJJIAM. 


fmu 

thp |. Bktk^ofi <<f5^ Mapti^ y. 

W 4|^iK»>^^y. %nd Jbe 

j^taiQ wil Jtoti, ||» seUj^ the ssbip* ^ad v. 

4e$mm^^ t|»at 

Wb^<A^ tfl! u 4 epB 

^ m\ ^J>t 

* * ( 

Jtjens giii4 IVIi Mil# ituv ^N?t«4 »S*P®^ W 


f A* '%# ^ «»orc I$a- 

tnlftlpb^ op jf the ship 
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sue IlfF yp Np fceen apno ^t 

a rtiipous jLoes Co all others concerned i (jt|4 capmu 
was ep||de9d to exijrqsc a djwif^iiilop q^p |hp i^u^ect. 

Mf’ V. |%a| jK^s?^ y. Ifo^- 

iq*, (/) H|ift op^ of his power to 

exercise my discreiiop,; as h<i falldl ip hi attempt to 
obfaip to pegr for thf Jroj|wir^ abapdonmepi 
made to thq f^ent of 'pq^^^f ip %ii4i pp|ht to he 
j-j „.«!.#kd,ap apihb% to 

li. jrl?.. j.1. ..... 


i^to his principals^ ^dlth^f ^ 

ci^pld q|p€^ p pif to them more 

pf fm agent. 
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tt^O #hb’spapers aTrly^ (the only do- 
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reasonable whi^ H Af the case# require, Jn 

the de% was five days. 
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tho w|QRth. So, in Gemm v, Eapclmge (<!|)| 
was manifest delay, No case decides tfeenoiioe 
must W given on the very day tfee payty 
oommtinieatiou of his loss. Bot it may bo doabtl# 
vvhetheify where a ship is sold, it bo impessary to ^ve 
notice of abandonment nt alb Ir y. 

im it was' holden necessary: but tbe contraiy wrs 
ruled iu MvU^ v. Shcdden, {^) lMkhrdsmt> There 
the car^fo wm sold adversely j in v, 

it was sold for the. party conooiufid^ 0« d* In 

Mkmd V, HemhUi Lord iudiaed to ^Ink the 
ahandodmept r| 00 es|ary; and ft may he tahen % gtatltod 
here,3 

/ 

in snpport of tho rule, A captain can only 
be perndttcd to s^ll in cases of rnttfeme necessity, such 
as a moral or physical impossibility of repairing, and no 
such necessity eTWil^ here; the ship was s^nnch when 
she sailed, and money might have been ralsdd hy hypo¬ 
thecation of the cargo, (c) It was long doubt^^ whe¬ 
ther a captain could lawfully sell under any clrcum* 
stances. Reid v. Darl^* In Mk v. Mxedmn^^ 

this Court held there was such an extreme necessity; 
but the CoUft of King’s Bench, dmdjtlng whether that 
had been made obt, ordcrfjd a mw* (d) * At 

all events, a captain cannot ,be jn#idcd In ^Uing the 
ship, except itt a caaoln which he would haye ^14 her 
if she had been uninsured* 0reen v. Rt^ ArcAcage Jk» 

a 

* 

(a) $ W, oo % ligamant in K.fi., that 

13 Hai'O 304* iCawr edl^ on Tindad^ who wm* 

(tf) Csss of the (^red$tudftigt % that Pefenii34at» in ^uror, to 
3 Rab, Adm^ WO* S«e jw&t oat how it eppfi«®4 by the 

iPerAh Inturm«»t Uiti note, Ipeokt twdteii th»t the s&ie was 
7th ed. necessary i ead, after hewdag 

(d) Mesaitijiuet Setjt,,*! &mk 04 40<he <^ 8 efrVati«iM hiiHte him to 
cKW>, mformed tKJl that »how diet the necewity w*s to be 
lyhen the case of Uk V* fk hltfeirred ftom tho fiasd&ig of ^e 
koyed Enedimgei i» erfet^ caaie lury, ejjS|«e»sed « clew opinion 
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mrame^ (a) ^ the present cftse^ the qiptain weuM never 
have s 0 lii helil she had been uninsur^: for |f she had 
hem xepuXteA at an escpence of 5n0o&, and had pursued 
her vo^ajge, 7000& would have remained out of the esti¬ 
mated value of ISyOOOI*: whereas^ under the 8ale» only 
1300/. remained: then the abandonment was no«t made 
in time. JVhat piosed between the < aptain and the agents 
for in Tndia, must he pat out of lh<i question; the 

agents having no authoritjr to act in the business: the 
captain having arrived inijmdm (the place of the Phun- 
tiif's residence) on the 25th of April, it cannot be be¬ 
lieved that he delayed waiting on Ms ownei^ after such 
a disaster^ till the Bd of Map »• if he did not so delay, 
the abandonment was too late according to MeUkh v. 
Andrews, and v, Bapal Bachang^. As to the ship's 
papers not having come to hand before that day, they 
were not necessary to enal le the owner to give notice of 
abandonment, as they would not inform him of the ex¬ 
tent of Ms lossgi a loss which it must be presumed'he had 
heard of by letter from his captain in the long interval 
between Siptmher and Aprils 

Dalxas C. J. The Jury have found, in this case, that 
the captain had a jnstidable <»tuse ht selling the ship, 
and they foUnd this on all the^lbpts in evidence in the 
cause: to those it becomes, nece^ary, in the 

outset, to refer j and the more ttPi, bobause an endeavour 
bfuT been made, though I do not Say imprqmrly, to 
Impeach the c^mduct of th^ ihastet*, as if he had acted 
for his own benefit or iKar the beUt^t of his owners, 
Instead tA acting iar the benefit of ah concerned The 
ship having been aetfmtsly dahttiged in a storm, what 

tlist ths necesaty 5}d. sot appeisr, abiuidoaaaat;, lUlght s1«d be hk 

«o4 awatVded a de niirmit open, f < 

for tbe |>C)r$K>$aof tryipg Whether Hie ciise having bem settled, 

U existed (Vad said never camf tp^Uial oa the vesire 

that the qaestioU, Vd»mer the de nooe. 
pirntmetaacM amonsted m an ( 0 ) d fhas/, jrs. 

* was 


s 
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was the conduct of the captain on his retatn to (ktm 
cutta f It is admitted that the underwtitei® have agents 
at Calcutta ; not ind^ d for the purpose 'of accepting 
ahandonments, hut for ^ e purpose of tranemihdhg 
iormatkm: however, the^ have ag^ts there^ and what 
could the captain do more, tis a man of justioiv honour, 
and integrity, then no^^icy uf abandonment to those 
agents ? He could not 'ibaodfni to the underwriters, for 
they were not on the spot. If their agents were not 
authorined to accept abandonment^ they might at least 
have transmitted intelligence of them; and there was 
no other peteon to whom ahandmiinimt could be made. 
What is the next step ? The captain submits the ship to 
a regular survey by competent persons, and* hot content 
with his former notice to the agenti^ ^ves notice also of 
the survey, and invites the agents to send some one to at- 
tend- They return for answe that they will, if required* 
Bend their surveyor to attend in his Oficial capacity. 
\ccordiDgly, one oi the surveyors who signed the report* 
whit'-h was m evideuco an the caus^, and proved the sliat- 
lercd state of the ship, wa« thp surveyor appointed by 
Idoyd's agents. At f'lie time die capt<un was inclined 
to repair the ship, al it had beer, possible * and that is 
clear from ibe attempt which he mad# to borrow money 
for the purposd % attes^ which i^led«* The captain 
swears i^a pt Itttiney to.go on with the repairs, 

and that, ir !!e In which the ship was, it would 

have beet—tp attempt to repair her. Gnder 
these cireumstantte^ the ci^tain sells the ship, ailer a 
public advoi*dsement; the agents of being on tho 

spot, no protest being madb against the validity of the 
sale* nor any thing eti^municated by them, to impeach 
its validity: and the jury come to the conclusion that the 
captain was per^tly warranted in all he did. The 
direction of Eord Mansfield tcffhe jmy, at the trial of 
the cause of MMes v» («), was, that if they 

(«) JOtou^U 
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were 6»tijs£e4 the eaptaiu bad doicfe^ wbat was best for 
the W all coiicfirn#d> ibe^r jsaust find as for a 

tqtal Jos».” ^ Afterwards* Upon tho motion for a new 
briill* X<ord wd» “ Tbf captain bad no ex- 

prc3«« order j but be bad <Mi implied airtborb^i froin both 
tides, to do wbatJ was At »nd right to be donfet—and 
whatever it wp right for him to have done* if^ it had 
been bis own ship and Wgo, the underwriter mu&t 
answer for the consotinwees of, becanso this is witliin 
bis oontraot of bgidehmity.” Eiwalty be sap* I left it 
to the jnrjr to detemiinf, whether what the eaptain had 
done was ftjr the benefit of the concerned# If they had 
founcl ‘ that it was,' whore would have been the question 
of law ?” So was it left to H*® Jury iu this case; and 
they have found that xvhat was done* was done in the 
cxercho of an lionest tikeretion* and for the benefit of 
all concerned j and I see no reason, (the jury having 
beep special, and peculiarly compcftent to judge of such 
subjects,) to overturn the conclusion td which tliey have 
come. 

The only remaining question is, whether notice of 
abandonraeni was given in due time; and it is to bo 
considered, whether, under these ciicum-^lances, ilie 
rule as to notice k to ba rigidly pressed. Notice must 
be given in reasonablo tifoej the Court being the judgo 
of what is reasonable; and eifcsos buve been urged, in 
which they have decided what Is Und what is not rea- 
smiable. But what is the ronaOtufote time within which 
notice should be given, must* fo every depend on 
the circumstance^ of that individual case. Here tlicrc 
is no evidence pf any bomuiniiicajilon to the owner, of 
the circumstiEtnccs of the loss, previously to the arrival of 
the captain | and tbc notice having been given on tlje day 
but on© after the owmet* was furnished with the full 
meon. of knowing oU the facts of tho ca«* must bo 
deemed soUciC 
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Pai^k |. 'n\& ’vqr<JIct ^ r|g^t m |-lie 
point *1 for a pw i^^pl^'pep^pity to ju|ti|y iho 
of ^Inp Wa4e c^ptidln 

po^la 110^ pfopprp moiw^ ^ 

be cxpejJl^ Jft tb€ «^fp 1)14 J|e 

then h weutlqveyy pisr- 

son wh<wjj,W4W|«^t^#g%|l?W«J 
(thiUi peiiwfiii anthori^ td accept an 

abandonmepljj |«^ <^tfa ih tp ||ic ?PTO» a«a 
the sl^ip f |8 ^ 1% bf 4ispM- 


Then cptncf tjjf ^u^astlpp, fli^^hcrt^c iiplieo of al)«ip- 
donpient f ^s gfivpn ifi tin^; |hq ca^^s «a^ it fhopld be 
givc|:^ «pecfl|ly, or at, so^ij ^ »nay be, that ^itbin a rea- 
sonaUe t|tne; and t^e p^iety is not ^Uowod wint and sec 
which course turn ant mnst to his benefit* "i'he 
jury^ undc^ the dtre^Jtipp pf Lordsbipi have in efiept 
foundj^ that ntore t^aft fi msdnaye tim^ was not taken 

in the present instancfeij *i!^4 ^ tlnnk $bey have foiin^ 
correctly. We are not t<| ftfsptnfi without proof, that 
the captain, on his arjfiiral hi l/mdo^ rari with e.fi speed 
to his owner, and Jlhi# b^ng n in whidt tp wrong 
has been doiJio, ought to be d^^ajl^ op 
sustained objectlonst oplniod that 

the verdict ought not jbO Ike di^torb^if 


Bunnot^niJ X tbo 4*^ideitte is all pn one 

side, and the tifansactiozi ^as been ^.norfectly fafr, 1 think 
the Court has np |%lit tp disturb the verdict of the 
jury. Who c^n. donbt that dhe jjury were correct iu this 
instance, ^nd that the ca|kt|^n was warranted in all he 
did? As to the noth?#,pf rdshudoainentgiven at CH- 
eutia^ I have nb epneef^tipn that a person whb is avow¬ 
edly agent of Jb%(f»*/Can8hy he has no authority to ac¬ 
cept an ahandoBinent; but if he cab, ho is bound* at ajil 
events, to write home and his employers of what 
hjti passed. Then w? h^ve no evi^fa^ that the owner 

knew 
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knew of ihu los<? bc&^e tKe Bd nf t and no case 
has goiK‘ "^Jirar as to say^ that a single day must 
elajpsfe between knowledge of the loss and notice of 
abandonment. fl<iwever* all the cases depend «u their 
own circumstances* and no one of tbein can lay <iuw u a 
rule for another in this mattei’. I thet^fotd can see iu> 
ground for disturbing verdict. 

RrtHABDSOtsr d. ji am sorry to *5ay that 1 see thit 
case in a different |>oint of view; and I could wish the case 
to be re-oonsidorcd on both points, Fiist, as tt) the ne¬ 
cessity of sale • it is certain the assured h' ^ no right to 
sell, excf'pt in a case of strong neee«‘'itv; perhaps he is 
not confined to a case of physi< al necessity; but the 
necessity must be such as Would induce a prudent man* 
even if uninsured, iv seH. X'lnjui then was the necessity 
here? The captain con^'ents himself with 1200/., vbere 
he had 12,000f. at stakej so that if ht had been un¬ 
insured the loss must have been (0,800/., w’ith the 
exceptioT of the amount fir which the ship’s stoit's 
might have sold ; whereas the lo*'*' would have amounled 
to no more than 5000/., if the diip had been repnu<d 
at that expmec, and had completed her voyage. 'Flien 
was, it is ),rue, some difficulty as to raising money, CV//- 
being an expSOisive, though a good place for 
repair- ; and the raptgln attempted, without success, to 
1 ) 0 'row on hypothecation of shi|Ji> fitd he never ofllTed lo 
hypothecate the cargo, as he tntghthave done. It appears 
a strong dting lo say, that be would have sold tlie 
ship for 120t>/. if he had been uninsured. My Lord 
Chief .Tu^ticc and my leaffied Brothers seem to Ihink 
that the jury have concluded this point. That the cap¬ 
tain acted honourably there can be no doubt j but X 
should wish it to be again considered, whe|||er he acted 
for the benefit of all concerned. As to the other point, 
was the abandonment made in time* according to the 
fiicts which are stated to have occurred in Londm The 

- “’‘ la 
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captain arrived in ZondofU (where the ownc^ lived) on 
the 25th of April It does mt that^iu had any 
communication with h#@ owner, and that k one of the w. 
things 1 should wish to h^ViC sohmitted to another cai- Bosbam# 
(juiry; for on his arriving from tndi^ after such a 
los'i, one would Imvc thought he would have seen lus 
owmer immediately. It is, indeed, dif&euU, in a case 
where substantial Justice has been done, to divest oue- 
-.elf of the feeling wUidht is cEcjted, ^ decide ft 
point like this, which seems to confli<|il^ tho justice 
of the case; — but I do not think it’lieces^ry tliat the 
invner should wait for the ship’s papers to make aban*' 
doninent, if the c'lptain communicated with him on 
!uliving in XiOttdoH t aud it would be satisfactory to me 
to l«i<iw, whether that wa)> so or not. 

* liuje diachatged. 
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Poky of in- j^SSVM^tT'm aJ poik^ ofinsttfAue^ <m thf6 ship 

Xp”and ” ho«l And tern her or port!* 

goods, at and Of kdiog io to #tth liborty* **' in that 

and Bt&y «t, 

with hbertv, <>iifpwPlr whatsoever; aijd with hwtuw to dis- 


with liberty, Jjorta <>iif'|iipir Whatsoever ; aiid with h»i!w to dis- 
« inthatvoy- charge, a»d in at any f^rfcs pK plaoee dbe might 
aS*8aU^to,'aS withoot projodioo to that in»orance»” At the 

touch and btay trial, before JMUm C* at the London sittings after 


at, any ports term, it appmmh that, sulvseqaently to the 

soever !*and^ subscription of the poftcy by the differeat onderwriters, 
with leave to iJiy ^^ords “ With leA\e to Call 0 Jopmuat* had been, 
tak mf At'^atfy in the body of it, after the word ** Liverpool* 

ports 01 places All the Underwriters, except the Defendant, on being 
tou with to,sanctioned this interpolation, by writing their 

out preindn e initials in tho mafgin of the policy, opposite to tlie words 
to that insur- inserted, and required so additional premiuoi., Tlic 
insured Tfter nt-'fondatit being ill and absent irom London^ was not 
subscription of i^pplied for purpota, ^ There were two counts m 

msertclrk the declarat^ na the policy in question, tlic first, 
body oi Jt the ‘Setting out tfeo |MSHoyv w^h thb*Wt?tds interpolated, the 
words “With other, setting it out ai it^oHgliialiy atood. 

JomaW'^uf The oaptain having Wt ^onieof hla outward bound 

which intcrpo- crew bj sickiiess And desertmn^ At iSwSn, and finding it 
lalion dll the , 

underwriters assehtes^, without inctea»cc^j»C(ji»»kW*'ASi(tVpt diisBafeftdant, Who, being 
out ot the way, w:m> nirt applied to, cAptaik*|isiW from (ktkP^nih. eight men, 
engaged to navigate ioLivt'rpool, and two to ZdW4i»J«,tieia^ unable at Cuba to procure 
ten men (the proper tompbtaent of the erdw) % tte then touched at 

Jamaica, for the sole purpose of hutdiug the two ihew protearing other* in their 
stead; and having accomph^hed his purpose, was lost oft%! vttydge from Jamatea to 
Liverpool: Held, . 

1st. That this was a rodteridt alteration uf the policy, iud landterMlI void, 
ad. That the sliipwas net, as w her crew, seaworthy lor the whole voyage (as she 
ought to have been) when She sailed fiom CuQui, * 

a4, That the circumstance of her having teonie ateaworthy after hfer leaving 
£hl*t, aud before the lo 65 »«^d sot enfitk the IHaindlT tu reeom, 

^ imposiblc, 
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impossible, there, tomgA^imtiionfot Liwfpoolf sailed 
from Cuba, with a crew, cewaposed of ei|^ht then engagi^ 
for Liverpool, and two for MmUgo Bapn in Jamaku, He 
then proceeded to and touched at Moniego for iho 
sole purpose of landing the two men, (who refused to 
proceed farther,) and of procniing others to supply their 
place* Having effected diese ofc^ects, he sailed 
from Montego Bap ; and the ship. While in the prose¬ 
cution of her homewadt voyage, was lost. It Was proved 
that ten men were a sufficient cfrew navigate such a 
vessel as the Htpe to Bnglant!, and that the captain had 
no fraudulent purpose in* torching at Mofkego Bap, 
Some of the witnesses said the touching at in¬ 

creased the risk, and others denied this. |t was ob¬ 
jected, on the part of the Defendant, that the alter¬ 
ation In the policy wa^ material, and r^deted it yoid; 
that the touching at Mmitego Bap W^ ft deviation; and 
tliat the ship having sailed ffoto Ctd/a With an insuf* 
ficieut crew, waa not seaworthy when she broke ground; 
(eight men only being there engaged for Bnglland.} But 
the jury Icmnd a verdict for the Bluintilf, and that the 
captain put into Montego Bap for a justifiable cause, even 
though there had been no alteration in the policy. 


im, 

Fobshaw 

<i>, 

Chabeet. 


Taddp Serjt., on a former day, having obtained'a 
rule 7 iisi to set aside this verdict, imd instead thereof, to 
cuter a general verdict for the Dhfondant, or to have a 
new trial, on the grounds of ol^eeiion above stated. ♦ 

Blillocb «erjt* now shewed cause ag*^in8t the rule. 
The ship waa seaworthy when she left Caba ; ten men 
being a sufficient crew. 'Jfhe inconvenience would 
be monstrous if a c£q;)tiain, xvho cannot obtain a full 
crew for the whole of his voyage, were precluded from en- 
gaging mciHo forward him a part of the way to a place 
where he Cniay fmd others who will proceed with him. 
It was, therefore, not iiiiseaworthiness, but a supervening 
necessity that compelled the captain to put into Montego 
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; m 1 hat, under the i^mtaistanciis, this being no 
deviation, the alteration in 4ie befiomes imma¬ 

terial, and tlie alteration being in an immaterial point, 
the policy is not avoided. Scmi&'s&n v. Stands, {a) 
In all tile cases wherein an alteration has been holden 
to avoid tlie policy, the alteration has been in a material 
point, Y* C&kgan, (b) Mdrlk Chmik^ (c) 

That tW tCAiehing at Jmn^iea did nol increase the risk, 
applies, from the other underwriters having sanctioned 
the akera^a, without requiring any addidonal premium. 
As to seawofthiness, even if it should be taken that the 
ship had not a sufficient ermv^t C«6o, yet, as the loss did 
not haf^en till after had actually obtained a suffi¬ 
cient crew, the underwriters ate liable. Weit v. Mu-' 
deeti. (d) 

in support of his rule. Though the ship, 
when slm sailed from Ctd>a^ was seaworthy to proceed 
to MmUego she was not seaworthy to proceed to 
lAvU'pmli as she ought to hatu been, to entitle the 
Flaintiffi to recover under this policy, lidet} v. Far/a- 
iOfi,{€) Forbes v» Wikem^ {J") Then the touching at 
Memtego being occasioned by supervening ne¬ 

cessity, bnt by^tlie captnin^s omkdon to proem e a propei 
crew for IJvYfpQ&i, wl«. a deviation which would dis- 
eliarge the undotwrte, unless rhe had sanctioned the 
altejution in the pcfficy. If the captain were justified in 
breaking ground with a cre^^ InOomfdete for tlic whole 
voyage, because he expected fe) complete his crew at 
Monfego Bay, he would be #qffiilly jnstiffi|d in i>ei form¬ 
ing the whole voyage by snccOsslro engagements from 
island to island. Whether k turns ont eventually pos^ 

{a) Ante, I, 4s6. (tf) 73a. Parlds tn^ 

(i) 4 ^JCmnit 330, i,ura*Ke, 333. 

(tf) 7 ramt* 4*6, (/) Park*i fmurmrf,$ 44 .ii» 

{d) i J 8 ,tf A, 3*0. 

sible 
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sible to do qo op not, iho «ftpt»ni it bound jo ifafl with a 
sufficient crew; for tW must be tenwortfay at tbe 
time of sailing. Munro y* Watsm t* 

Clark, {h) If there be n probability that the assured will 
not be able to ffiffil that condition, which is tacitly an¬ 
nexed to all insupancfS cat chips, he oe|^t to stipulate 
accordingly. If, thereffine^ this wotdd have been a devi¬ 
ation, buf for the altefadod of the poUeyi <i*e alteratioigt 
is material, affects the int^rity of the ^etrument, and 
avoids the policy, as to the Bdbndanb it H true, the 
ship was not lost till afoat she had left Jmmca i but 
whether the alteration iii«a*pCljc^ is mat^y, does not 
depend on the event of'the voyage, but'oti the question* 
whether the risk Is increased at the time the i^ter- 
ation is made. With reject to the ship’s havit^ been 
rendered seaworthy before the * loss happenedj. (she 
having sailed at first, clearly not seaworthy, fiw 
pool), the case of W"eir v. AbtHmn has^ gone further 
than any case that preceded it; but thid Cfwe is distin¬ 
guishable from ilic present, for it may be impossible to 
prove, with certainl^y, What amount of cargo a $hip will 
saf ely cary; so, that if a ship isoverkdffli, and foe put** 
ting back to discharge part of cargo he held to 
avoid the policy, captains may be foducad to incur the 
chance of loss, to the disadimUtaga of'the insurers; 
whereas, the fact of a ship having p^wjffiijfont or insuffici¬ 
ent crew, is certaiidy known* ano proved. Smier-* 
son V. Symomk does not pritmthes^b^i^dant on the point 
of alteration, for In that there were woitds in the 
policy equivalent to a to trade; while jpairUe 

V. Christie and Lm^mn v« (cases which have 

never been impeached) are in paint for, the Be^dant. 

\ 

Dallas C* S» This is an objection tq which one foels 

disposed very reluctant^ to yidd, for it is .an objection 

*. 

(a) kifjwmu, $$$* SU (k) t Povh $$4* 

Voi*, III. H agamsi 


aei 

lasu 

PoasnAW 

V- 

CuABsar. 
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A « 

agiifnst th.6 jijsiife# the All tlid t^nfcw aiid«rwritefs 

to fof thfeit &0i^t to th^ fixation of 
tl»e iAS'd ijftve that (^cfoaene j thereby saying for 

thdf^h^ fiSf all thife hesW ^jaalifie^l to form a 

JttdfgltNsot On tho tOh^ept) that this atioratlon oe^sianed 
00lhc5t«R#6f fJifet #ifiS[^tud«*eiy li» tW assured, 
no sddi a* as this iodividnal 

ntblerwrita^ W iswfcarhait hhd tbough, undbabtetlly, 
he VKmld hat# ^ If ho had been in the 

way, and jjblwdify woi^d 1mm added hi$ ^ijtials to the 
oth^rs^ y#t»a# he hm not do|l# *0, bo ^on^ends he is 
not bound. ||ow#v#r, we tad^^foide m legal grounds, 
a<^ the ^tfstion ,then will h#, whether the ship was or 
wjfc» hot seiiworthy at th# im of sailing? Here, it 
mtist be obsetted, that the voyage intutred was not a 
voyage &dfn iO Vttba and bach again from Cnbtt 

to ZmdfMt HI ollwr Wbrdt, 4 toyage oat and home, but 
a voyage frcan C«5o io Mmfook and that the words 
added to the were, ** with leave to call off Ja- 
makti^ thei^ that, in the ofnnion of the 

party who addM th6in;%#ny to touch’ at Jmnaua^ was 
riot wlflriii the fimm ol th# orl^nal eontiajt. Nuw 
It it that H must be se.«»worthy at the time 
when she ## aiwwod warraiitt that, and whatever 
phydeai mity Iriterphte, hf is not allowed to 

devhii# 0»iia tll# mkp tetin# of ^ warranty. It is 
too, tha* whhl*wA ddi# by Hie oaptaui in the 
pneoiirttrise, w##djcrii# WlChotti fra«d»t«rid frr the best,* 
h# Writ from C^&% the sole purpose 

of pforinring mo## itton ? W«« 4#“ Justified in doing this 
or Mift? If he M a AuSi^t c##^ 0$r the voyage at 
Ctt&sf, an inapcnsc of #iskj he had no 

right to ^ dWmitdusly} arid th# totmhing at Mon^e’go 
would thne he a doviatidri widtou# nebesHty, Take 
it the othi^ way, that h# had ten men, ^ sufficient crew 
for the «pyage, jbot only eight of them wgaged for 
tW6 for nrid #utt M went 

to 



0Jt 010 * ly* »» 

to Monte^ Bay to pr<?(Jtiy# t#o isrtliefR to exipjy the 1. ^ 

of those who were to him j |hen tim ship ww $IM 
seaworthy #hen she sailed front hechtifeo the o^tniit «, 

ought tlien to have had toh stm ior at»d »«t CaAWIter. 

eight for tivprp&4 and tvo gw Rthor the 

fehip Was not seaworthl at thermo of saiiihgj 0 these has * 
been a deviation. The Iu4 thflilht oap^n jptatin 
to Mmdego Baif for a juatiSsila that# the«0 

had been no alteratkm ift iki t ^ IfO ^ the dt- 
curastancte that the ship had tjot a sulidItHMi 0m ht the 
time she sailed* and that the insuranee had no inception, 
because the ship was not j|eatforlhy at the thaeof sailing. ^ 

The only way in which #i0 i3ufeninfc^nld be liable* he 
hd> ing subscribed a polity without the words *» with leave 
to call QSJmak^i* {a policy by whi^i thoassared w# 
bound to go dh’ect from CtSa to Livcrp0^ woOld have 
been by a loss happening i\ih0 direct^fOnrse; «o that 
a question would, arise, whetljier* the defendant ooidd 
be liable in this case oil, his Origin^ contract, even 
though nothing had been done nifti43t ennid affect that 
amtract; but here there til alt dw«don in the body of 
the pohej-j, and, according <0 pf the vrItneipKs, *» « 

ninteual point of the risk. Th||4?in'dl It^Toduced^ teo# 
fore, must be takop. eo incjreas^ ^ wk| are int^ 
daced into the h<% 5 t'*^ the poH<^^ ibal#lig H l» 
a different instrusm^t it ## wheaq suhacribei 

by the E^ofendwijl. I hM |enml 

docti me touching ^ aHjeifMtm df it i»#er that 

an alteiation in amittertut m Wrumeni 

void. In the present the altoratiop* ^hen made, 
was material, and onljrbep^ immaterial with reference 
to subsequent events; the being, ^at the slup was 
not lost m consequenqe iC» touching at Uwaego Ba^n 
But it is material to consider the efe?t of the alterat|^ 
at the time when it Was iCjt iuCimased the risk 

then, it was mateiial, aud u^t wafw^d l)y any au¬ 
thority, the only case which f snail adyaft to, is that <4 

M $ ^ni^rsm 
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Sanderson K B^mmidSi in th^casp, the alteration was no 
alteration of the contract, the original words of the 
w. policy were^ ‘^at and from Liverpool to her port or 

Chabert. ports, place or places of discharge, and loading in 
j^/nca and African islands, and during her stay there, 
* at and fboi^ thence back to Liverpool^ or her final 
port. or , place of discharge, in the united kingdom,” 
with liberty, *on that voyage, “ to proceed and sail to, 
and touch and stay at any ports or places whatsoever 
and wheresoever as above, to sell, baiter, i&nd exchange 
goods; and load, unload, and reload goods at any or 
ail of the ports and places she may call at and proceed 
to.” The broker having inserted the words “ and 
trade,” after the words “ during her stay,” the Court 
held, that there was no material alteration, because 
the instrument, as originally drawn, the Plaintilf 
leave to trade* In the present case, the alteration was 
material at the time it was made, and what urosu afua -' 
wards caimot Ivave a retrospective cftect. First, then, 
the ship was not seaworthy jft the time of sailing; and, 
secondly, there has been a material alteration of the 
policy; and ort dtese grounds the Defendant is entithxl 
to have his rule made al^olute. ' 

Paric J. It is yirith eactrenle reluctance that I agrt'u 
in Imth points in ;tihe dficts|on . which has been pro¬ 
nounced, because resistant in this case appears io 
be most unjust,; bdi whatever feelings may arise on tlu- 
occasion, we must keep bur ininife free from prtjudic^^^^ 
and decide according to law,'; I shall begin witfi the 
objection touching the alteration*^ of the policy; and, 
as to that, we have been ^pressed witli the cases al¬ 
ready decided on the subject ; but the present deci- 
siftt will hot trench on the principles laid down by 
them. The drcumstaiscos of Langhorn v. Cologan 
were indeed different from those of the present case, 
for there lh& policy wns iit blank, and (he alteration 
' ' ‘ was 
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wa‘. in a iriatcrial point.’ In Fuirlie v. we were 

of opinion that the policy was voicl, and who coiiM 
doubt it ? a warranty tf> sartl on a particular day was 
altered from Oclober to Decmhr; so that tl^ under¬ 
writer hnd a winter risk put upon him without his con¬ 
sent. But Sanderson v. Stjmonds was a very different 
ease, because there, the insure^, who had leave to barter, 
inserted the words ** ami ffaie j” but if he had leave- 
to barter, what^ difference was there in saying he had 
leave to trade ? I Tore an alteration has been made on 
the face of the policy in a material point, and the in 
tegrity of the instrument is destroyed; the point, indeed, 
is indirectly decided in JfTtU v. Patten («), where the 
alteratifuj, though assented to, so far altered the con¬ 
tract, as to rcTider a new stamp necessary, and the con- 
tiact being void for the want of one, Lord 
-n\s (//;, « 1 cannot say that the policy i«* not so altered 
as to have lost its original identity, •— and I do not think 
the Plaintiff can recur to it again in its original state.” 
Ja Blanc .T. says, “ Can the Court entree an agree- 
n\tnt iilier the parlies have, upon the very face of the 
^n^trurnent, dt'clarotl that it is not their agreement?” 
Now, <lKJUgh*both parties did not assent to the alter¬ 
ation in this case, yet there is a material alteration .by 
OIK; which ** is inserted iu the body of the original 
.agreement, and makes it speak a,different language.” (c) 
'rhe assured Was at liberty to call at any ports or places 
tor a specitic purpose, namely, to but not at 

liberty to touch generally at Mmitego winch might 
have been for any pui*|mse inconsistent with tlie con¬ 
tract ol rhe underwriter. Tins, therefore* is clearly a 
matoiial alteration. As to the other point* lam now 
of opinion, though I was not so when I came into 
courl, that this vessel must be considered to have hhen 


1821. 


Fobshaw 
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is^l. not *eeiwQrt%. Was t4 tbo titae she failctl ‘<ca- 
y^sJiAW whole voyage ? She had too men, a orciiy 

* 4 ,. sufficient in numhcr, but only eight of ihein were en^ 
CiiAiiKiliT. gaged for tire whole voyage i and if the captain might 
^ start with ibo ihjperfect a crew, and ipigln supply the 
dehcyency, as ho did afterwairds, ho might equally be 
entitled to make a voyag|> f^om jmrt to pprt, instead 
q£ a voyage direct from Owsr to IJi^rjuwL 


Bunao 17011 J. This policy is on a voyage from 
Cuba io Liverpmlt with liberty in that voyage to pro^ 
ccod and sail to, and touch and stay at any portb or* 
placeB whatsoever, and with leave to discharge ami take 
in, at any ports or places she might touch at, without 
prejudice to that* insurance;” wuidh which can only 
apply |o the voyage from Cu^a to Limpwl; but if the 
words with leave to call <df be iiiscited, the 

ship may discharge there also; so that no one can doulif 
that the alteration in the policy is material. I do no! 
regard whatthp finding of the jury at 7tr&i piim im) be, 
because the Judges must look &\ the uiatrumcnt. Tin 
province of the is, to deal with matters of i'act. 
but I disclaim the notion that their finding is to bind a 
Judge in bis Ofiinion on matters of law, 1 am cUvuly 
of opinion that there has been a material oltcKition 
here, and there is nothing ip any decided case which 
siands in the way of tliis opinion, fa Satidm^n S^- 
niQuds dm assured having nt^ginally have to barter. 
<^uld not be said tO eJttencl tfie terms of the contract, 
by adding the repetition, and trade.” 

As to the other point, the ship sailed, it is triu^ wilJi 
ten men from Cubet, but eight of them onl> weu' en¬ 
gaged for IJvfiffiiol ; can it be said, then, that she sailed 
widt a proper crew fur the whole voyage ? The captain 
was* bound to have a proper complement when he 
started; and, as be failed in this, 1 am clearly of opi¬ 
nion, that the ship was not scawoitiu. 


Riciuanso^ J. 
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KicHAHiDsoN J. The first point to hi'J considered, 
is, wlictbej* there was in this case any valid j;oiitra<?t 
OTi which the Plaintiff could sue; and I %in bound by 
the JeciBiotis, lo bo of opinion, that there has boon hero 
ft material alteration which has avoided tin? policy as 
to the Defendant. It is material, too, that this alter¬ 
ation in the body of the policy, and that tlic instru¬ 
ment cannot be now read wtlhout varying the intcnti||^i 
of the party; if such alterations wex'c permitted, a door 
would be opciKil to fraud of the mosff exte|||yo de¬ 
scription. The alteration is material hi its cflfect, 
bccftuso it gives the assured leave to cal! at Jamaica^ 
where ships do not usually call in the course pf a voyage 
fi\)m Cuba to Lhm'pooU That the pennissiou of such 
an alteration might lead fo fraud in many instances, is 
clear, from tlie 'circumstance, that* the tuiderwriter’s 
signature is often proved by one who is acquainteti with 
lus lia)id-writing, and not by the broker who managed 
the contract, nnd who, perhaps, alone knows what were 

original tonus; and if thi's instrument bad been so 
])^o^od, the Defendant might have been fixed with a 
contract different from the contract which he signed. 
The decision in this case is quite consistent with the 
decision in Lunghmm^. Colo^an, where the policy b^ing 
printf'll, there w’cre no words to say on what the 
policy was effected, but such words were alflerwards in-^ 
sorted in the bhmk space; and tJm Court held, that 
this was !i material alteration in the body of the instiu- 
niont which vitiated the policy. In 'Faink v* ChiiMk 
the alteration was by drawing tlm pen through certain 
words expressive of the time of warranty of sailing, 
which stood in the body of the pcfiiey, and inserting 
in a memorandum in the margin a difierent tim<i for 
sailing, ^till the Court hold that the policy was 
avoided, because, by the alteration;, the integrity of the 
Instrument w^as affected., In Sa)f^er$oir v, S^monHs the 
{litcratioii was entirely iinmateviai. lUH v. Fatim and 

M 4 Fu'iith 
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Trench v. J^atton are perhaps not ia point, because, in, 
those cjases, the parties assepted to 'tl»e alteration. 1 
give no opin&m on the point, whether, in this instance, 
the ship was seaworthy at the time of her sailing. 

Rule absolute. 


Nov ,»?. Care t?. Smythies. 

Plaintifl", an Defendant, on the 3 d of April, 1821 , previously 

attorney, sued delivery of the declaration in this action, 

lor ax/, js. , % 

lid. Defend- took Out a sumraons to stay proceedings on payment ot 
ant, picviously J5^.j and the costs then incurred. The Plaintiff, an 
ofdeclaratiffl^^ attorney, sought to recover 21/. Is, 11 £/., and refusing to 
took out asum- accept the 15 /., proceeded in the action by delivering a 
mons to stay declaration; but on the 13 th of Novemher, he took the 
on payment of 15 /. out of court m full satisfaction of Ins demand: 
15/. and the ’’costs having then been taxed for the Plaintiflii up to the 
curred?^pSn- which he took the money out of court, 

tiff refusing to ' ' 

accept the Sent., on a former day obtained a rule, callinjr 

n/., proceed- , , , , « , 

rd hy deliver- on the Piamtiif to shw causey why so much of the com¬ 
ing a declar- rule as related to the taxing of costs should not he 

temards tdok df charged, and*why it should not be referred back to 
the 15/, In the prothotiotary to tAx the Plaintiff’s costs up to the 

lull satisfaction oi ApriU and also the Defendant’s costs incurred iu 

of his demand, . , 

and taxed his the action Since that day, and why the amount of such 

costs. The respective costs, when so taxed, should not be set ofl* 

debt having 
been due to 

the Plaintifl* for five years, and the Defendant having frequently promised to pay it, 
the Court refused to order tlie costs to be re-taxed, so as to allow the Defendant 
the co$is incurred between the summons to stay proceedings and the taking of the 
of Court. 
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the one against the other# and the balailce only be 1821. 
allowed as between the {parties, end the Plaintiff re- 
fund such balance, if any, to the l)efemfe,nt’s attorney 
or agent, and why the l^laintiff should not pay the Smithies. 
Defendant liis costs occasioned by this appheation. 

He cited in favour of his motion. James v. Jiaggeti (w), 

JSimn V. Colwell {h\ Robetis v, iMinhert (r), and Johnson 
V. Hmlditch, {d) (The Court referred him to Butmeskr 
V. Hilch. (e) 

Lefiv Serjt., in shewing cause against the rule, read 
an affidavit, by which it appeared, that the Defcndaiil*-), 
debt had been due to tl^c Plainliff for five years, that 
the Defendant had been often requested, and had often 
promised to pay it. He cited Qtbbon v. Copeman (/ ), 

* contending that the common practice was never dis¬ 
turbed, except in cases where needless vexation was 
cl(*arly made out. 

Cross, in support of his rule. In BumesUr v. Hr/r/r, 

Johnson v. JJoIditch was not cited, and no vexation was 
proved ; whereas the Plaintiff in the present case being 
himself an attorney, and cognisant of the practice of the 
court, vexation must be inferred from all the circum¬ 
stances of tlic case. 


Daixas C. J. 1 am of opinion, there is no ground 
whatever for this application in the result of the facts 
now before the Court. Thc^ay in which the ifc- 
fendant ought to have proceeded, has been stated in 
one of the cases, (g) Lord Ellenbr^rough says, << 'Phe 
Defendant might have tendered the sum admitted to bo 


(a) % A. 776. 
{b) % Taunt* »03. 
(f) » Taunt. aS^. 
<d‘) 1 Burr, ^78. 


(<-) 13 Bash tsi. 

{/) S Taunt. 840. X Marsh, 
394 » 

‘ (^) Barmater v. Hil f 


due. 
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1821 . 

Cakr 


w. 

SMVTifias. 


tlue, befor^ action brought* alid' then- might have 

pletulefl the teudcF and paid the mto court.’’ 

Le Blmic J, fej's, Without a strong cafo tnade out to 
shew jm intentional voxation, and a view to enhance 
exponccon the part of the Pkuatifli there seems to be no 
ground (or the Coxirt to interfere out of the ordinary 
course.” All the cases load to dds principle; , not tJiat 
the Court will presume vekatixin* but that a strong case 
must bo made out. Hero, the debt was due fiv® years 
ago, and instead of any intention to vex the Defendant, 
there seems rather an ipeUnution tp. allow ijira the in¬ 
terest of his debt,* It is a case in which, all events, 
the Court caniiot presume vesutdon; and thcreibre, the 
rule must be. discharged. 


Pauk J. Wc cannot pre'ume vexation, and 1 can* 
<;ui>ily conceive there has been none in the prxisent in¬ 
stance. A PlaintilT does not iisuall_y attend at tlie 
Judges’ chambers; and though the offer made there was 
refused, the Piaititilf might afterwards, on consideration, 
think it adviscablc i;athcr to accept what was ]>aid, than 
to proceed further. This matter has been before the 
Court three tinics since 1 have sat in it. Ofi il>e first 
occasion (a), Gibbs C. J. adopted the rule laid down by 
Lc Blanc Hi,^ m Ihtrnmtcr v. IJilchi and waait tijrongh 
all tlie oases. On the second {b\ Dallas J. gave a Judg¬ 
ment to the satiie effeclt; which was afterwards adhcM*ed 
to in Aspinall r;. Smith, {c) 


BuiiUOUGn J. Every one who comes to disturb the 
order of practice, must shew a ground for his request: 
the practice is clear, and the party must make out a 
strong case before he can depart from jt. Here there 

« 

{a) In Last v. Bmtmh a {c) C. P,f Mlchaelmasy * 59 
Marsh, 478. <?<ro. 3. 

(h) in Jofias v.Jobnssp, C<P.f 
lUutert s^Beo, .-j, " , , 

is 
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is j»ot tlie k’itst gE0tlB4 loy ichf^^glng the rlaintiff with 
oppretislou; the D,eic»4»t|| ©i^ght to have taadcreU the 
mopey l>eibrc aellcm brpught* • 

RicHAppfciON J, concuvrhtg, the rule wm 

Discharged. 


1821 . 


t'AWK 


James Le^ie t \ Kichard WitsoN^ Thomas 
Redhouse, aiul JosEPit Ji^nkino. 


Nov> a8. 


^IIIS W'as an action on the case, in whicli the Plaintiff Goods oon- 
declared, khal at the ref|UGSt of the Defendants, in; veytd by-hip 
shipped and put on board a vessel of theirs, certain boxes 
of oranges, to be safely and securely carried and conveyed eonsequente 
bv tliem in stich vessel, from St. Michnds to London ; and 
that it, tlicrclbre, became the duty of the Dcrtndanls, as ^kilfuiiK.; < 
owners of such vessel, safely and securely to (ui ry and 

, . , , 1 r I i'rfigliter 

convoy the said goods ; and, tor that purpose, to prepare 

and provide all things necessary in that behalf, and owners (one of 

(aniougst other things) to jirocure a ^oper and skilful 

master or captain, for the purpose of conveying* the damages, i» 

goods with safety and security. Yet, that the Defend- a»«i'-t»onon 

, . , " , die td'.c : 

ants not regarding tneir duty ps owners, did not, nor tj, 
would safely and securely carry and convey the goods, a* vion lav,. 
nor, as owners, procure a proper or skilAi! master or 
captain, but therein wholly n^le default; and, on tlx, eiuvml inma 
contrary, employed an unskilful and improper master rbaruT-pnt)', 

*! • / • , . , , ^ , umkT sc.ll, 

or captain, by and Jtnrough whose misconduct, careles.s. ^qjj, ,jjc 
ness^und negligence, the arrival of the vessel at her port freiyltteratid 
of destination was delayed, and the goods ho laden <m 

board the vessel ivere d-a|jiage(l, rotten am! destroycHL gsged to con¬ 
vey the goods. 

to their de^tjpation; it not appeg.rir*f on ihp charterpjrty that t!ic c.i})t.!ln was part 
QW'ner, nor that the freighter knew him to be such when the ch.trter-party w'as 

executed. 

The 
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The second count was' more gmeral. The Defend¬ 
ants pleaded that they were not guilty. 

The cause tried at GuildhatJ^ before Dallas C. J., 
after Michaelmas term, 1820, when the jury found a 
verdict for the Plaintift^ damages 110/.; but his Lord- 
ship reserved the point for the opinion of this Couit, as 
to whether the action Was maintainable or not; and a 

. f 

rule having been accoj^ingly obtained last Hilary term, 
to shew cause why this verdict should not be set aside 
and a nonsuit entered, the Court after argument, by 
hens SerjU for the Plaintiff, and Vau^hai^ and Taddy 
Serjts. for the Defendants, directed the facts to be turned 
into a case, in which the question was stated to be, 
whether the action were maintainable. 

The case then stated, that the I'laintid' was an orange 
merchaJit at S(. Michaels. That the Defendants wfjc 
owners of tlic ship Eb-za and Jane ; that the Plaintiffs 
shipped the oranges under a bill of lading, stating the 
Defendant, JenJdng, to be master foi’ that voyage. This 
bill of lading was signed by the Defendant, Jenking. 

Tlie case then stated a charter-})arty of afireightnient 
between the said Jas'^jd! Jenking, commander of llie 
vessel, of the Otoe part, and John Adam, and Jam.es 
U’sfie, (the Plaintiffj) freighters of the saitl vessel, of 
the other part, by which tiie commander agret'd with 
the freighters, that tiny schooner being tight, staunch, 
and every way properly fitted, victualled and manned, 
as is usual for vessels in merchants’' service, he, the com¬ 
mander, or.soriie other j^roper person in his stead, shoultl 
immediately receive <m board I’rom the freighters or 
their agents, the goods in question, and being dis¬ 
patched therewith, on or before the 5th Ocloher then 
next, should with all possible speed set sail to Sl. Mi- 
chnclS) make a true delivery of the goods, and there 
receive on board such quantity of fruit as the agents or 
assigns of the freighters should think fit to load, &c.&c. 

If 



173 


THE Second Yeah of GEO. IV. ' 

u - ) 

ir 3s not necessary to state more of the instrument 

which was under the.hands and seals of Jenkhig, Adam, 
and f,nlic’. I'he casc^ stated, the arriviil of the ship 
at Si. Michaels, that the cargo of oranges was put on 
hoard, aiid the slu'p i-eadv for sea; that the Plaiuiith 
Leslie, requested Jaildng to provision the ship, ,ihiit he 
neglected to do it; and the facts vStated in tlio case, shewed 
the grossest neglect ofduty ilx him, the mastei', by means 
ol which the voyage was so delayed, that the vcsbci which 
might have arrived In the month of Match, did not 
arrive till the 5th ol' Mai/^ bv reast)Xi of which the cargo 
of oranges was mucli damagetl. 

The case was argued again in this term, by Lem 
-Serjt. for the Plaintifi‘, and 'raddt/ fcscrjt. for the De¬ 
fendants. 

Arguments for the Plaintiff. This action l<c 
agaiiitit the Delcndunts as shiji-owners, notwithstanding 
ti»ey have enteri-d into a charter-jiaity, jointly with 
their captain, Jcnhin^. Ko covenant, in that cliurter- 
purly is precisely applicable the misconduct of which 
the plaintilf coinplaitis; so that lie need not dispute 
the principle, that assumpsit or^case will not lie where 
tliere is a remedy ^ot a higiior description. But even if 
there were a covenant in the ciiartcr-purty iqxplicabic 
to the Plainlift ’s case, that would not bo a bar to lus 
.'iuiiig in this action on tJie custom of tiu; rcahn. The 
distinction being., that where the cause of action uri.se-: 
out ol’ the contract alone, a low'cr species of ivdiedy 
cannot be resorted to, when th^ PjaintiiV is entitled nj 
a higher; but where the law^givos the parly a righs, 
independently of ids contract, he may elect which 
remedy ho pleases. Thua a party xnay have an action 
on the cat>e in the nature of waste, against one wh(t 
is under coveunnt not to commit w'uste, Ktnijside v. 
ThorntQn. {a) However, in the presrt^nt instance, the 
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action and Ihe cansp of cmft^lalnt h against t!ic 
sannpc parties as wore coboemed ih till? charter-party; 
and that cirdhtatlance distinguishes ihe presfent case 
from Schdck Jhiihony{a)^ 'W?here the master acting 
as agent of the owners had pow'ef to bind them, and 
render 'them liable, whlt^h power JenMn^ had not, with 
respect to tlio Defendants, 


__ ^ 4 

Arguments for the Defendants. Tliis action would 
not lie against Jvnking alone^ and if it would ntot lie 
against him alone, neither will it lie against him 
jointly with the others; for the two leading provisjooi m 
the charter-party are applicable to the Plaintiff’s cause 
of coniplaint; and as covenant would have been the 
proper action on that instrument, an action of a lowdr 
degrc#will not lie, Tjfie bill of lading and charter- 
party arc so connected together, that the Plaintiff M'as 
bound to sue Jf’nkhigf if he sued at all, and Si’hack 
V. An/hofiij is in point to sliew* that this action will not 
lie against him, even thougii it be framed in tort; 
for whore the tort arises out of a contract, the in¬ 
cidents of an uctiiin In tort arc the same as tliose 
of an action on the contract. Max v. Jloberts. {b) 
WerM V. King (c). In Kinl^side v, Tkornfon there was 
a tort independent, of tlio contract; and Jones v. 
Hill {(1) is an authority ^to *hew, that waste will only lie 
for that which would be waste if there were no stipu¬ 
lation respecting it. '‘fo the same effect is Dye;, 198. A 
jil, 53., Co. IJit. SI, b. 'S^nd at common law waste only 
lay again**t such as dieij^ not conic in by contract, (as 
tenant in dower, &c,); it is only by statute it has been 
extended to tenant for life or years. Here there is no 
wrong independently of the contract. 


(«) I M. b’^'. 573 . 
{b) IS Masti 89, 


(e) I a JSajf,4ji. 

t J\ ^ 


Dallas 
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Dallas C. J. now delivered judgment; ind» after 
stating the pleadings and case, as above set forth, pj:o- , 
ceeded as foUow^i: On these ftiets we ora of opinion 
that the acticm was properly brought. 

The owners of a ship, for whose benefit she is navi¬ 
gated, are boimd by the maritime law to owners of 
goods, shipped and received on board to be emried, 
for the due carriage thereof, and are liable for any 
negligent^, on the part of themselves or their servants 
whereby the goods may be damaged. 

If, without fraud, and in the due opur&e of the ship’s 
employment, the master makes a charter-party^ the ship¬ 
owners arc not thereljjF divested of liability, but are 
still liable for the performance of such duties, belonging 
to them in that character, as are not inconsistent with 
the stipulations of the charter-party. * 

And, whether the charter-party be made unefeV the 
seal of tile master, or not, seems to make no difference 
in this respect; because the ship-owners are not charged 
directly upon the contract of charter-party, but upon 
their general liability as principals in the adventure, 
deriving profit from the ship’s employment, for the 
performance of such duties as. belong to them in that 
character, and arc not inconsistent with the charter- 
party, 

A special action on the case, like the present, seems 
to us to be a proper form of action, for recovery of da¬ 
mages for the broach of such duties. • 

In thisi’itease, a further difiiculty has been much 
pressed upon us, arising from circumstjiuce that the 
master here happens to unite in luinscK the character 
also of a part-owner. In tlie charter-party, however, 
he is not described as part-owner, but as commander 
only; nor does it appear, that it was at all kimwn to 
the PlaintijGP, or to any other person concerned in the 
cargo, that he possessed any otlier character or interest 
than that of commander or master. 
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It seems^o us, thcrefbi'e, that this circumstance, thus 
unknown, cannot be set up, either bj' hijn or by the 
other part-omicrs, to bar the Plaintiff of a right of 
action, to which he would, otherwise, have been en¬ 
titled. 

In this view of the present case, none of tlie questiotes 
are involved, in which so much difference of opinion 
has arisen in Owett v. I&tdnidge (a), Pomell v. hay- 
ion {b)i Max V. JRoherts, WmU v. King^ and otlier 
coses. For, if this action is maintainable, as wc think 
it lb, against the Defendant Jenhing, as well as against 
the other ^two Defendants, it is unnecessary to consider 
whether it could have been mainihined against the other 
two Defendants alone, if it it had hot been maintainable 
against Jenking, 

Judgment tor the Plaintiff. 

\ V 


(ti) 3 Eastf 6 a. 
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Court of COMMON PLEAS, 

Wn* 

OTHEll COUllK, 

llilarv Temi, 

In tiio Second and TJiird Yeais ol' ilie Reign of 

Georol IV. 


Uuii' and Others r* Hunj). .u 

/ ’*ASE against ;i carrier lor negligence. At tlie uial rialntiir. hav- 

bcfoie IktUui C. J., Ijondon sittings after Mifkach ’nKrm'ivcdan 

Older Ironi a 

?«a.s term, the tacts wiavaslollow. arangt-r tofur- 

A per- nisli J. P.nkty 

• ol Ih^h- 

ihn'ty U\/or(l, with goiicl , aud lliulmg hiion ('iitjulrj lli.u Mr. Pm ki > of the 
was a trade .man ol n-speclahility, forwarded the goods lij-a carrier, 
having directed them to./. Pai irr, Or/onJ. On the airual of ilu 

parcel at Oxford, the earner’s porter there, wlio km*\i //’. Putler of thi‘ itt, • 

(and who was accustomed to deliver parcels at tlie houses of the coli.ignet' ,)told hint 
ot the arrival of the parcel, no other 1 ‘tirktr residing in that street. //'. P. aid he cs- 
pected no panel. A jierson to svhom th;.*^porter had before delivered ).atcel-, nudtt 
the name of called at the Defendant’s office shortly afterwaids, and aying 

tlie parcel was his, was allowed to take It on paying the carriage, there being many 
persons of that name at Oxford. 'J‘he Pla.ntifls having thus lo,l their goods, desirid 
the Defendant, by letter, to apprehend the ])ersoii who had taken thoiii, if he again 
jircsentcil himself, and afterwards said, that the) had done with the Defendant, if 
the man who had the parrel weie producedi. A notice was suspended in j con¬ 
spicuous part of the Defendant’s office, limiting his rtspon ihility to s!„ except 
where articles were entered according to their value ; and the parcel in (jne ,tion had 
not been so entered, though worth 89/.; but the Plaintiff/ portei swon- he nevci 
saw the notice. Tlie Plaintiffs having • ucd the carrier, and the Judge having direi ted 
the jury that the carrier’s neglig-encc had been such as to render it uimectssar)' to 

VoL. III. N consider 
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Duff 

V. 

Budd. 

consider the 
question as to 
the notice 
touching the 
limited respon¬ 
sibility, and a 
verdict having 
been found ior 
the Plaintiffs, 
The Court 
refused to 
grant a new 
trial, which 
was moved for 
on the ground 
that the ques¬ 
tion touching 
the notice 
ought to have 
been consider¬ 
ed ; that the 
Judge ought to 
have pointed 
the attention 
of the jury to 
the Plaintiffs’ 
letter, direct¬ 
ing the carrier 
to appre¬ 
hend the cheat, 
and the subse¬ 
quent convers¬ 
ations there¬ 
on ; and that 
the property of 
the goods had 
passed out of 
the Plaintiffs. 


A person unknown to the Plaintiffs retiuestod them 
to send some silks and other goods to Mr. James 
ParJfeVf o^^High-streeti Oxford the Plaintlfls never 
having dealt with Parker^ made enquiries about him, 
and finding that Mr. Paika, residing in High-street, 
Oxford, was ti tradesman of great respectability, for¬ 
warded the goods in question by the Defendant’s 
waggon, having directed the parcel to “ Mr. James 
Parker, High-street, Oxford” The Delbndaiit’s porter 
tit Oxford know William Paiker of High-street, at 
whoso house he had delivered parcels, (it being the 
course of Defendant’s office to deliver parcels at the 
house of the consignee); and on the morning after tlie 
arrival of the parcel, went to this Parker, and informed 
him of the circumstance. Parked' said he expected no 
jiarcel. Shortly afterwards, a person came to the De¬ 
fendant’s office; where, seeing the parcel directed as 
before mentioned, he claimed it as his own, and on his 
paying the carriage, the parcel was delivered to him. 
The porter had before delivered to this jierson parcels 
directed for Mr. Parker, Oxford, to be left till called 
for. Many persons of the name of Parker reside in 
Oxford, but none o(’ that naim* was at this time re¬ 
siding in High-street, excejit Mr. William Parker, tlu- 
printsellcr, the jierson to whom the jiortcr addressed 
himself as above slatcil. 'J'ho Plaintiflls having soon 
discovered that they had been imposed upon, Brooks, 
due of them, wrote to the Defendant, desiring, that 
should the person who had claimed the parcel in 
question be found, hr might be detained as a swindler; 
and soon afterwards, in a conversation with a servant 
of the Defendant at his office in Oxford, suggested 
the same course, saying, he had no doubt the parcel 
bad been delivered to the man who ordered it. In 
another conversation at tlie same office, he said, that 
if they could produce to him the man who had the par¬ 
cel, 
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cel, he had done with the Uefejidant, After thhfi the 
book-keeper wrote to Brooht informing him, that the 
person respecting whom he enquired, wheA in 
had been there, anil was expected again in a short 
time ; that the Defendant could not detain him, as he 
had not a sufficient charge to make, bnt suggested, that 
if Brooks attended, he might procure a warrant to ap¬ 
prehend him. Biooks w’rote* in answer, that as the 
pai'cel was not delivered according to the direction on 
it, he had no claim on Mr. Parker^ but should con¬ 
sider the Defendant responsible for the value of the 
parcel. It appeared that some attempts were made by 
the book-keeper and others connected with the office 
to detain the swindler, which attempts failed. The 
parcel was worth about 89/., and the following notice 
was in a conspicuous part of the Defendant’s office in 
London t “ Take notice, that the proprietors of the 
public carriages, who transact their business at this 
office, will not be answerable for any packages contain¬ 
ing cash, bank notes, bills, jewels, plate or watches, 
however small the value may be, or for any package of 
more than five pounds value, if lost or damaged, unless 
the same is specified when delivered into the office.” 
The value of the Plaiiitifts’ parcel was not specified, but 
their porter, who could read, swore he never saw the 
notice. Dallas C. J. stated to the jury, that there were 
two questions for their opinion. The first arising upon 
the notice. The second, whether there had been gross 
negligence on the part of the Defi,mdapt. The learned 
Judge observed that, in one vio>{v of the case, it might 
not be necessary for the jury to consider the first 
question i for that, if notice was given, and there had 
been gross negligence on the part of the Defendant, 
the Defendant was liable («).; and he directed the jury 




Duff 

V’ 

Bunn. 



(«) See Garnett v, fVillarit s A. 53., and tjie ca^es there cited. 

N 2 to 
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to consider, whether, under the circumstances, the De¬ 
fendant had been guilty of gross negligence or not; ex¬ 
plaining to Aiem, that, if the Defendant and his servants 
had not taken the same care of the property as a prudent 
man would have taken of his own, he had been guilty 
of gross negligence, {a) 

The jury found a verdict for the Plaintiffs. 

PeU Seijt. now moved for a new trial, on the ground, 
first, that the question of notice ought to have been 
pointed out to the consideration of the jury, inasmuch 
as conduct which would amount to gross negligence 
with respect to a parcel of great value, might be reason¬ 
able care with respect to a parcel of small value, and 
the Defendants were not warned as they ought to have 
been, that the Plaintiffs’ parcel was of great value. 
Secondly, that the learned Judge had not directed the 
attention of the jury to the letter and conversations, 
by which one of the Plaintiffs directed the Defendant to 
apprehend the person who had taken the goods; and 
from which it might be collected, that the Plaintiffs 
considered the Defendant not responsible for the loss. 
Thirdly, that the property in the goods was not in the 
Iflaintiif but in the consignee. On the first point, 
PeU cited the words of Bayley J., in Batson v. Do7w- 
van. (b) “ I left, 1 believe, these two questions to the 

jury ; first, whether the Plaintiffs dealt fairly by the 
Defendants, in not apprising them that the box con¬ 
tained articles of v^ue; and secondly, whether in the 
case of a parcel of such value as the Defendants might 
fairly expect this to be, there w'as gross negligence in 
the Defendantsand urged, that the carrier had a 
right to suppose the worth of the parcel less than 51., 

(fl) See Nation V. Bonovatii {b) 4 ^ A. 351' 

304 per Best J. 



because 



181 


IN THE 2d & 3d Years of GEO. |V. 

because it was book^ and entered only as a parcel of 
less value. 

$ 

Dallas C. J. I certainly did state at the trial, 
that this was a question of importance, and I think so 
now; but not in the view which my Brother Pell has 
taken of the case, or, because I feel any difficulty in 
coming to a decision on it: for, at the conclusion of the 
cause, I did not feel, nor did the special jury, one instant 
of hesitation. I agree that the case is of importance to 
the rights of carriers; but it is also important with 
respect to their obligations, and the rights of the public. 

A person calls on the Plaintiffs, and orders goods for 
a respectable tradesman, Mr. Parker^ of the High^streei., 
Oxford. The Plaintiffs having had no previous dealings 
with this tradesman, or the party ordering the goods, 
pause; but, having found on enquiry, that, among the 
various persons bearing the name of Parker at Oxford, 
Mr. Parker- of the High-street was well known for his 
respectability, they direct the parcel to him; and the 
very use of the address, added to the name, was to 
insure a requisite degree of caution ; for the parcel was 
not directed to J. Parker, Oxford, but to Mr. James 
Parker, High-street, Oxford. ^ 

When the parcel arrived, the carrier very well, under¬ 
stood that it was his duty to deliver it as directed; and 
it had been the course of his office to deliver parcels at 
the house of the consignees. This Mr. Parker of the 
High-street had received goods from them at his house; 
indeed, the porter of the offic/ met Mr. Parker him-» 
self, and upon saying he had a parcel, was expressly 
told by Parker, that he expected none, and knew no. 
thing about it. 

I stated to the jury that the duty of carriers might 
be different under different circumstances. A parcel 
might be directed to be left till called for; it might 

N 3 be 
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be directed to a consignee at a large town, without the 
name of any street, as was the case in a cause before Ab¬ 
bott J. (a), where the parcel was directed to ** Worthy, 
Esreter /” and where the carrier, having delivered it, on 
payment of the carriage, to one who told him that he 
had been sent for it by a person wdiom he did not know, 
but who was in the street, was holden to be chargeable 
with the consequences of 'gix>ss negligence, though the 
goods were above the value mentioned in the public 
notice, and although they had not been specially insured 
and entered. But I told the jury that I would not 
enter into cases of difficulty, because, here, the parcel 
was not so directed, but was directed to be delivered at 
a particular place. So that the jury had only to con¬ 
sider, whether the carrier was guilty of gross negligence 
in not delivering the parcel at that place; for it is clear, 
from a case in 4 Price {b), that the carrier is bound, not 
oidy safely to convey, but safely to deliver a parcel at the 
place to which it is directed, (r) Now, after the atten¬ 
tion of the porter had been drawn to the circumstances of 
the case, after Mr, Parker, High-street, had refused the 
parcel, and the carrier was required by a peryon calling 
himself Parker, whose residence was unknown to him, 
to deliver the parcel, ought he not to have paused, and 
to* have enquired on what authority the stranger made 
such a demand? I said, if this was not negligence, 
there must be an end of carrying for hire; for who 
would be safe, if a carrier is to deliver to a person, 
whose residence is unknown to him, a parcel directed 
to a known place of^^sidence? I therefore thought 
this a case of gross negligence; but I did not leave it to 
the jury as a case of gross negligence, without explain¬ 
ing to them what gross negligence was, and I explained 


{a) Dlrkett v. tViUan, a 5. £S* (<r) Pei Wood B., Bodenbam v. 

At .156. Bennett. 

(b) Bodenbam v. Bennett, 4 
Price, .■?!. 


it* 
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it to them in the very words of my Brother Bes^, who 
observed that such an explanation had been omitted 
by my Brother Bayley-i in Batson v. Donm^t^i, 

The jury were clearly of opinion that the carrier 
was guilty of gross negligence. I did not minutely 
direct the attention of the jury to the point touch¬ 
ing notice, nor did I detail the evidence as to what 
passed after the loss, thinkkig observation on these 
points unnecessary after proof of gross negligence. 

Park J. The chief ground of the application for a 
new trial is, that evidence of matters which occurred 
subsequently to the delivery of the parcel, w'as not dis¬ 
tinctly pointed out to the notice of the jury; but I think 
that this was unnecessary, because, whatever the opinion 
of the Plaintiffs might have been as to their right of re¬ 
covery against A. or B.^ the real question was, whether 
the Defendant and his servants had been guilty of 
gross negligence iu the delivery of the parcel; if they 
were guilty of gross negligence, the opinions of the 
IMaintiff^ would not destroy their case. The objection 
made to the Plaintifl’s right of action, on the ground, 
that the })roperty in the goods hod passed out of him 
to the consignee, does not apply to a case bottomed in 
fraud, iu which tlicre has been no sale. I think that 
the case was properly left to the jury, and that they 
have properly concluded, that this; was a case of gross 
negligence. , 

BurrouctH J. Carriers are coiikantly endeavouring 
to narrow their responsibility, and to creep out of their 
duties; and I am not singular in thinking that their 
endeavours ought not to be favoured. The question 
here is, whether there was gross negligence. I think 
there was, and I am of opinion that the case w’as pro- 

N 4- pcrly 
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1822. perly left to the jury, and that they have given a 

proper verdict. 

Duff * ^ 

Budd, Richardson J. I am satisfied both as to the law 
and the facts of this case. There was clearly a pro¬ 
perty in the Plaintiffs, entitling them to sue, as they had 
been imposed on by a gross fraud. With respect to 
the direction to the jury, there was, I think, gross neg¬ 
ligence on the part of the carrier ; nor do I think that 
the letters or conversations of Brooks amounted to a 
waiver of the right of the Plaintiffs to recover the value 
of the parcel from the Defendant. 

Then, as to notice of the value of the parcel, such 
notice may be material in certain cases; as it was in 
Batson v. Bomwan^ where a great value was contained 
in a small compass, the parcel consisting of bills, 
cheques, and notes, to the value of 4072^.; but here the 
parcel was bulky, and not of any extraordinary value : 
it was directed, not generally, but to a specific place; 
and the carrier is bound to exercise equal diligence in 
all cases, and to deliver the parcels intrusted to his care 
according to direction, 


Rule refused. 
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^OVENANT. At the trial of this cause, before Dallas Demise to A. 

C. J. {Middlesex sittings after Michaelmas term last) of ^slate^pit 

a lease was produced, by which the PlaintiflP demised to gtone^quarries 

the Defendant a slate pit or slate quarry, at the north at C, to hold 

end of Sxoithland, and also certain stone quarries in or 

upon Mount Sorrel Hills in the county of Leicester^ to the ajth 

hold to the Defendant from the respective periods there- * 815 , 

. ™ 1 « • Tt I for the term 

inaiter mentioned; ws. the slate pit situate at Smthland^ fourteen 

from the 25th March, 1815, for the term of fourteen years, and the 

years, and the stone quarries at Mount Sorrel Hills, from fronfthe 

the 29th September, 1817, for the term of fourteen years 19 th Sept. 

thence next ensuing, paying, in respect of the slate pit in 1817 , for the 

Swithland, the yearly rent of 70/., and paying, in respect of 

the stone quarries and premises at Mount Sorrel Hills and paying for the 

Mount Sorrel, the yearly rent of 130/. It appeared that ygarjy'[.g^t*^of 

there had been some dispute, whether the Defendant or 70/., and for 

some other person w'as to have the stone quarries, and 

, ,, , . -Ill* des the yearly 

that possession could not be given till the time mep- rent of 130/. 
tioned in the lease. The ad valorem stamp on the first The ad <valo- 


skin of the lease being 3/., with p progressive duty of 
1 /. on the other skins (a sufficient duty on the aggregate 
amount of the two rents reserved), the counsel for the 
Defendant objected, that, as the.lease contained two 
reddendums for distinct propertidfe at different rents, for 
different terms of years, to commence and conclude at 
different periods, the stamp duties to which the two 


rem stamp on 
the first skin 
of the lease 
was 3/., with 
a progressive 
duty of ll. on 
the other skins. 
It appeared 
that possession 
could not be 
given of the 


stone quarries at the same time with the slate pit, nor till the time mentioned in the 
lease. The Court being of opinion that no fraud was intended; Held, that fhi'^ 
Ipase was properly stamped under j;5 Geo. 3. r. 184. 
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rents would have been subject, had they been reserved 
by different instruments, should have been imposed on 
this lease; in which case the rent of 70/. would have 
been subject to the ad valorem duty of 1/. lOs# on the 
first skin, and the rent of 130/. would have been sub¬ 
ject to an ad valorem duty of 2/.; and that, therefore, the 
lease was not properly stamped, as reqvired by stat. 
55 Geo. 3. c. 184. The jury found a verdict for the 
Plaintiff, Dallas C. J. having reserved the point for the 
opinion of this Court. And now, 

Vaughan Serjt. moved to set aside this verdict and 
enter a nonsuit, on the grounds above mentioned; but 
the Court saying that no fraud was intended, and that 
the whole was manifestly one transaction, rejected the 
application. 

Vaughan took nothing by his motion. 



Boase 

V. 

Jackson. 


Jan. a6. CocKELL and Anotliei* V. Guay and Another. 


Covertant to 
pay (among 
other iftstal- 


^^OVENANT to pay (among other instalments) an in¬ 
stalment of two shillings in the pound, withiti twelve 


mental), an In- calendar months from' the date of the deed. On the 

stalment with- |.eeor(l the word “ calendar” was omitted, but the record 

in twelve ea- , i i ^ pi 

lendar ffiohths Stated correctly the time ol payment ot other previous 


ffOin» Ac. Ou and subsequent instalments, without omitting the word 

word^*‘^cal!*nt *' calendar.” At the trial, before Dallas C. J. [London 

dar*' was sittings after Michaelmas term last) the jury found a ver- 

omhted ; but Plaintiffs, the learned Judge giving leave to 

the record ° 

stated correct¬ 
ly the time of payment of other previous and subsequent instalments) without 
omitting the word “ calendarHeld, that this was no variance. 


the 
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the Defendants to move to set it aside and enter a non¬ 
suit. Accordingly, 

* i» 

Serjt tiow rested his motion, on the ground, that 
“ months” in law were to be considered as lunar 
months, and that the omission of the word ** calendar” 
in the record, constituted a fatal variance; and he cited 
Jocelyn V. Hmokins. (a) But , 



Vm 

Gray. 


Tlte Court held, that the meaning of the word “ month” 
must depend on the intention of the parties, and tliey 
adduced many instances, in commercial matters, where 
a calendar month was always intended; as in bills of 
exchange payable so many months after date, or in 
insurances effected for six montlis; and thinking that 
the parties to this deed clearly intended calendar months, 
they refused to disturb the verdict; and Pell took no¬ 
thing. 

Rule refused, {b) 


(a) X Str. 446. And see La~ jidderUjf, Dong, 463. Rex v. 
con V. Hooper, 6 T, R, 224. JBi- Peckham, Cartb. 406. 
shop of Peterborough v. Catesby, (A) See Lang v. Gate, x M, 
Cro. Jar. 166. Barksdale Vi S. Xlt, and Titm v. Preston, 
Morgan, 4 Mod. 185. Rex v. iStr, 6j». 
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4. Whitelegge V, Richards, Gent, 


An order 
drawn up in 
the name of 
the Court, by 
an officer of a 
court of jus¬ 
tice, is, until 
amended or set 
aside, the or¬ 
der of the 
Court. 
Therefore, 
where an offi¬ 
cer of the 
Insolvent 
Debtors* 
Court, instead 
of drawing up 
an order for 
the further im¬ 
prisonment of 
an insolvent, 
pursuant to 
the decision of 
the Court, 
drew up an 
order for his 
discharge, and 
the insolvent 
was thereon 
discharged, 
the order not 


declaration stated that the Plaintiff, on the 24di 
(kiobeTf in the first year of the King, in the Court of 
Common Pleas at iMncaster, recovered against Strcttcll 
Chorltmi 90/. 11 s. 4d.i damages and costs; that on the 
21 St Jmie, in the year aforesaid, in the said court, (the said 
action then depending in the said court,) upon application 
of Strettel ChorUm’s bail to surrender their principal, it 
was ordered by the Court, that Strettell Charlton should 
be forthwith committed to the custody of the keeper of 
the gaol of the county of Lancaster, as to the said action, 
and that his bail from their recognizance should be 
wholly discharged; and Strettell Chorltm was thereupon 
committed to the custody of the said keeper, as to the 
said action, and remained in his custody as to the said 
action from thence until the discharge of Strettell Charl¬ 
ton ; that Strettell Charlton being so in custody, on the 
7th November, 1820, applied, by petition, to the Court 
for relief of Insolvent Debtors, for his discharge fi*om 
such confinement, according to the provisions of the 
act in such case made and provided; and that the Court 
for relief of Insolvent Debtors, on the 13 th November, in 
the year aforesaid, brdered that the said prisoner, 
instead of being brought before the Court for relief 


having been 
amended or 
set aside ; 


of Insolvent Debtors for final examination touch- 

•m 

ing the matters of his petition and schedule, should be 


Held, on de- examined touching the matters aforesaid before his 

^claration^^ Majesty’s justices of the peace for the county of La)i-> 

that no action castcv, in open courc, at the adjourned general quarter 

lay by a ere- ggssions of the peace at Lancaster, on the 2d January 
ditor of the 

insolvent against the officer, though the declaration stated that the officer (wrongfully, 
falsely, and unlawfully, made out and issued such order, purporting to be an order 
from the Court, 

Iheu 
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then next; and, in case it should appear to the justices 1822. 

upon such examination, or by evidence, that the pri- 

soncr was entitled to the benefit of the aot, then that Whiielegge 

the justices should so declare and adjudge, and should Richards. 
certify the same to the Court for relief of Insolvent 
Debtors; and that, in case it should appear to the 
justices by such examination, or by evidence, that the 
prisoner had contracted any' debts, against which he 
should seek to be discharged, fraudulently, or without 
any reasonable or probable expectation, at the time of 
contracting the same, of being able to pay the same, or 
should, with intent to conceal the state of his affairs, or 
to defeat the objects of the said act, have destroyed, or 
otherwise wilfully prevented the production of any books, 

&c. relating to such of his affairs as were subject to in¬ 
vestigation under the act, or should have kept or cause to 
be kept, false books, or made false entries, or have wil¬ 
fully and fraudulently altered or falsified any such books, 
papers, or writings, or should, in any respect, have 
been guilty of fraud in contracting, discharging, or 
concealing any debt due from the prisoner to any of 
liis creditors, or should have fraudulently made away 
with, charged, mortgaged, or concealed any part of his 
property, of what kind soever, either before or after the 
commencement of his imprisonment, for the purpose of 
diminishing the sum to be divided among his creditors, 
or of giving an undue preference to any of the said 
creditors, or that the said prisoner should have put itny 
of his creditors, as should have ppved their debts, to 
unnecessary expense by any voxatious or frivolous de¬ 
fence, or improper delay in any suit for recovering the 
same, or that the said prisoner should have wilfully or 
fraudulently omitted any effects or property whatever, 
to the value of not less than 9,01. in the whole, in the 
schedule, which the said prisoner should first have de¬ 
livered into that court, then such justices should so 

declare 
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1822. d<!clare and adjudge; and should also declare and ad- 
,'' judge, in like manner, and subject to the same limitations 
as are in th? act mentioned and imposed in such cases 
Richards, upon the Court for relief of Insolvent Debtors, for what 
period of time the prisoner should remain in actual 
custody, before he should be discharged from custody, 
by virtue of the said act, and that the justices should 
forthwith certify the same* to the Court for relief of In¬ 
solvent Debtors; and if the said justices should be of 
opinion that the prisoner was so entitled to be dis¬ 
charged, it was further ordered, that the prisoner 
should, in open court, before the said justices, subscribe 
and take the oath annexed to the duplicate of the sche¬ 
dule, and should execute the warrant of attorney there¬ 
with sent, and sealed with the seal of the Court for re¬ 
lief of Insolvent Debtors; and it was further ordered, 
that the whole of the proceedings should be forthwith 
returned by the justices to that court. The Plaintiff 
then averred, that, at the adjourned general quarter 
sessions of the peace for the county of Lancastert holden 
at Lancaster^ on the 2d Jamiaryt in the 1 st year of 
George the Fourth, StreUeU Chorltm was examined by 
the justices of the peace then and there assembled at 
the sessions in open court, according to the form of the 
statute; and afterwards, the justices certified to the 
Court for relief of Insolvent Debtors, chat the prisoner 
had that day, pursuant to an order of the Court for 
relief of Insolvent Debtors and the said act, been ex¬ 
amined before the justices there assembled in open 
court, at the then presem general quarter sessions of the 
peace, touching the matters of his petition and schedule, 
mentioned in the order, and duo proof having been 
made before the justices at the said time and place, of 
the service of the respective copies of the said order, 
and such other notices of such proceedings as were 
required by the 2l5t section of the said act, and 

by 
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by the said order and rules of court thereto an¬ 
nexed ; and the prisoner having in open court, before 
the justices, subscribed and taken the oath annexed 
to the duplicate of the schedule, and executed a war¬ 
rant of attorney, as required by the 25th section of 
the said act, the said justices declared and adjudged 
the prisoner entitled to the benefit of the act, as to all 
the creditors of the prisoner, ®or persons claiming to be 
creditors, mentioned and described in the duplicate 
of the said schedule. But the justices further declared 
and adjudged, that the prisoner had contracted the debt 
duo to the Plaintiff, mentioned in his schedule, without 
any reasonable expectation, at the time of contracting the 
same, of being able to pay the same; and also that he 
liad put the Plaintiff, who had proved his debt in the 
manner required by the act, to unnecessary expense, by 
a frivolous defence, in an action at law, in the Court of 
Common Pleas, at Lancaster^ for recovering the same : 
and the justices, therefore, also declared and adjudged, 
that such prisoner should remain in actual custody at 
tlie suit of the Plaintiffi for the space of two years, before 
such prisoner should be discharged from custody by 
virtue of the said act. The Plaintiff then averred, that 
the certificate was afterwards,in due manner, transraittetl 
and delivered to the Court for relief of Insolvent 
Debtors, and that before and at the time when the 
certificate was so transmitted and 'delivered, the Defend¬ 
ant was, and still is, a clerk and officer of the Court for 
the relief of Insolvent Debtors, before then appointed 
by the same court; and that it was the duty of the 
Defendant, as such clerk and officer, to have written 
and issued a certain order of the Court for the relief 
of Insolvent Debtors, ordering and directing that the 
prisoner should be discharged from custody when and 
so soon as he should have been in such actual custody 
for the full period of time expressed in such certificate 

as 


1822. 

Whitei-egge 

Richards. 
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1822. as aforesaid. Yet that the Defendant being such clerk 

^ T ^ ' and officer, not reffarding the duly of his office, and 
Wim-ELEoaE . ^ 

.y, intending t) injure the Plaintiff, and to cause Strettell 

RicfiAUos. ChorUon forthwith to be discharged from such custody, 
witliout paying or satisfying the said damages and costs, 
and to deprive the Plaintiff of the means of recovering 
the sarnc^ whilst Strdfdl ChorUon remained in siicli 
custody as aforesaid, at'the suit of the Plaintiff, for 
the cause aforesaid, and whilst the said damages and 
costs were wholly unsatisfied to the Plaintiff, on the 
Kkh January^ 1<S2], without any authority from the 
Court for relief of Insolvent Debtors, wrongfully, falsely, 
and unlawfully made out and issued an order,purporting 
to be an order from the Court for relief of Insolvent 
Debtors, dated the day and year last aforesaid, entitled 
in the matter of*the petition of Strcttdl ChorUon^ a pri¬ 
soner in actual custody in the castle of Lanraster, 
seeking the benefit of the act passed for the relief of in¬ 
solvent debtors, and directed to the kcCpcr or gaoler of 
tlie said gaol or castle, and pur})orting thereby, that 
the said Court for relief of Insolvent Debtors, (upon 
reatling a certificate that the prisoner had, pursuant 
to an order of that court, been heard and examined 
touching the matter of his petition and schedule 
mentioned in the said order, and declared and ad¬ 
judged entitled to the benefit of the said net,) did 
order that the prisoner should be discharged from 
custody as to the Plaintiff at whose suit the prisoner 
was detained in tlie custody of the said keeper or 
gaoler; whereas in truth and in fact the Court for 
relief of Insolvent Debtors did not at any time pro¬ 
nounce any such order as last aforesaid, or give any 
authority to the Defendant to write, make out, or issue 
the same, by means whereof the last-mentioned order 
being, on the 16th January^ 1821, exhibited to the 
keeper of the said gaol, Strcttdl ChorUon was thereupon 

forthwith 
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forthwith discharged from custody, as to the said actioH, 
and suffered and permitted to go at large wheresoever 
he pleased, against the will of the Piaintji^; and that 
Sfreitdl Cliorlton did then and there go from and out of 
such custody wheresoever he pleased, the said damages 
and costs then and still being and remaining wholly un¬ 
satisfied to the Plaintiff by means whereof the Plaintiff 
had been greatly Injured, and* hath lost all means of en¬ 
forcing payment from Strettell ChorltoUi of the damages 
and costs aforesaid. , 

The declaration contained four counts, in substance 
the same. Demurrer and joinder. 

Vaughan Serjt. for the Defendant. The order stated 
in the declaration, is the order of the Court, and not of 
the officer, and the officer is not responsible to any in¬ 
dividual for its correctness, but only to the Court for the 
due discharge of his duties, since under the 21st section 
of the Insolvent Act the Court is directed to make the 
order, not the officer. Then, the declaration does 
not show that the Plaintiff has any interest in the 
detention of Chorlton, which can entitle him to sustain 
this action. By the Insolvent Debtors’Act (a) the principle 
of the common law is altered, the arbitrary dii^retion of 
a creditor to detain his debtor is taken away, and whefe 
the debtor has been guilty of misconduct, he is subjected 
to a judicial sentence, as in any other Case of criminal 
misdemeanor; the Plaintiff, therefore, is not deprived of 
any remedy by this order, nor has he sustained any 
damage. The wrong complained oT is not a wrong to¬ 
wards an individual; and a misfeasance of this kind affect¬ 
ing the administration of public justice cannot be the sub¬ 
ject of an action. Perhaps, under a liberal interpretation 
of the 23d section of the Insolvent Act, which enables 
the Court to set aside an order fraudulently obtained, 
the Insolvent Debtors’ Court might rescind this order 

(a) iCec* <4 f. 1x94 

VoL. HI. O and 


Wfnrai^sE 

<u. 

RaaiAfms. 
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1822 . 

WNITSUXKIIE 


V. 

Kicharbs. 


and issue another; but the order, till set aside or re- 
soinded, is still the order of the Courtj tlie validity of 
which} thispourt, having no jurisdiction in error over the 
Insolvent Debtors’ Court, cannot dispute, and the 
Plaintiff might as well sue the Insolvent Debtors’ Court 
itself, as the defendant, who is no more than the hand 
with which the commissioners act. There is no case 
in point. In Smiik Winford (o), the Plaintiff did 
not enter the issue in due time. 


Taddy Serjt. for the Plaintiff. The order in question 
is not pleaded as being an order of Court, but as joar- 
porting to be an order of Court, and by the demurrer it 
is admitted that it was no order. The Plaintiff has sus¬ 
tained an injury by this paper, which falsely purported to 
be an order, and the injury is averred in the declaration. 
The injury is the loss of that gage for the payment of his 
debt, which he possessed in confining the person of his 
debtor; for, as that confinement might ultimately induce 
the debtor to procure payment, the creditor has still 
an interest in the confinement, notwithstanding the 
operation of the Insolvent Debtors’ Act. But the im¬ 
prisonment under that act is not altogether* penal, for 
the prisoner is directed in the act to be detained ai the 
avit of the cr^dtor (6), so that if the objections which have 
been made to this action are well-founded they would 
apply equally to an action of escape. Butif the law pre¬ 
sumes, that a creditor may derive advantage from the 
imprisonment of his debtor; and the Defendant, who has 
wrongfully issued Tor the debtor’s discharge a paper 
which is not an order of court, must be answerable for 
the Plaintiff’s loss. Here too there is an allegation of 
malice, under the word wrong fully^ {Drewe v. Coulton (c),) 
which, by the demurrer, is admitted to be true. 


(f) X Eastf 563. n. 


faj Lut<tu, 96. 

(A) r. 17. 


Vaughan^ 
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Vaughan^ in reply. The Plaintiff has no interest in 
the debtor’s detention, because all his effects, future as 
well as present, are assigned to his creditor|; and de^ 
tention with a view to obtain satisfaction, can only be of 
advantage where the debtor still retains property, which, 
by such means, he may be induced to transfer: so 
that this action cannot be considered in the same light 
as an action of escape, in which the Plaintiff obtains 
damages for the loss of a security in bis debtor’s person^ 
which might ultimately have been beneficial to him. 
Malice is no part of the cause of action in such 
a case as the present, and would not form, part of the 
proof at the trial; because the Defendant, if liable at ail, 
is liable for the misfeasance, whether accompanied with 
malice or not. As to the prisoner’s being detained at 
the suit of the creditor, that expression is only meant to 
operate as a designation of the person, and does not 
alter the penal nature of the imprisonment. 

O/r. adv, mdL 


ism* 

ii 

WHimisw 

V. 

RlCHARUSi 


And now, 


Dallas C. J. delivered the following judgment. 

This case has been so recently before the Court, that 
it will be sufficient to refer to the pleadings as they ap¬ 
pear on the face of it. 

The question for our decision is, whetlier the declar¬ 
ation be substantially good ? ’ 

In the argument at the bar, much has been gone 
into, and properly, which, however, upon the view we 
take of the subject, it will not ^ now be necessary to 
consider. 

It is sufficient to say, with reference to the single 
ground of our decision, that the Defendant, in each of 
the counts, is stated to have been, at the time of the 
act complained of, an officer of the Court of Insolvent 
Debtors, and, that it was his duty, as such, to draw up 

O 2 and 
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Whitelegge 


V, 

Richards. 


and issue orders of the Court, such orders when issued, 
deriving effect from the authority, and as the act, of the 
Court. ^ 

It must, or may occasionally happen to such officer, 
as to every person in a similar situation, to draw up 
rules and, orders erroneously; and, in every court, the 
instance is familiar of applications being made to amend 
rules and orders, sp as“to make them conformable to 
that which was originally pronounced, or to what 
originally the rule or order ought to have been. 

But, until such application and further order thereon, 
the rule or order issued remains an act of the Court 
itself. In this instance no amendment or change has 
been made, and, not having been made, the order in 
(juestion remains upon the face of it the order of the 
Court. 

The declaration alleges, that the Defendant made, 
and issued a certain order, purporting to be an order 
of the Court; treating it, therefore, as an order, in itself^ 
averring only, that, in fact no such order was made out; 
but, appearing to be an oi’der, and being by the declar¬ 
ation averred as purporting so to be, wc think it must 
be taken as such, not having been repudiated or dis- 
plaimed by the Court itself; and, consequently, that the 
action cannot be maintained. 

To this point wo confine our decision, not meaning 
to give any opinion, whether, under different circum- 
s^tances, and if so, under what circumstances, such au 
action can be maintained. It is sufficient to say, that 
in this case there must' be judgment for the Defendant. 


Judgment for the Defendant accordingly. 
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IN THE EXCHEQUER CHAMBER. («) 





The King >v. Thomas Watts. 


Nov %o. 


prisoner was tried before Jirst J. at the last The prisoner 
assizes for Dkvou. The first count of the indict- P™' 

lueiit was for forging at Easf Sf.onehotisc, on the (ith April, ment for some 
3821, an acceptance by Messrs. Williams and Co., to a 
certain bill of exchange, as follows, viz. ceptance by a 


No. 117. 200/. 


March 28 th, 
S'mansea Bank, 1821. 


To Messrs. Williams and Co. 

Bankers, Birchin Lane, London, 


ti 


London 
banker, g.ive 
a bill addressed 
to, and pur¬ 
porting to be 
accepted by, 

Pwo months after date, pay to Mr. John Tipper, or Williams and 

order, tw^o hundred pounds for value received. 

*■ Strrbtn-lane, 

IIp. Williams and Co, J^^^don / it 

W'as proved 
that Williams, 
Burgess and 
Co. of No. ao. 

With intent to defraud Thomas Baplis, John Routlcdge, £^d^noTac”*^* 
and Jonathan Bamsay. cepted the bill. 

The second count was for uttering and pubiishinir as 
true the said lorgcd acceptance on the said bill of of the name 
exchange, knowing the same to be foi ged, ivith a like Williams 

intent. ' ’ and Co. were 

known m 

He was acquitted on the first, and convicted on th6 London, but 

second count. evidence 

T , . . .. 1 ^ . . was adduced 

It was proved, that, in April last, theprisoner pur- to s,hew that 

chased of the })rosecutors, wheat to tlic amount of 210/. Williams and 

At the time he made the purchase, he agreed to pay by 

had not ac¬ 
cepted the bill \ Held, that there was no forgery proved against the prisoner, by tfll 
Judges against one, Ba^le^ J, absente. ^ 


(<a) The publication of this term last, was unavoidably post¬ 
case, which was decided in Hilary poned till the present time. 

O 3 the 
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1821. 



The King 


*o. 

Watts. 


the acceptance of a London banker. Before the wheat 
was delivered to him, he produced to the prosecutors a 
bill in thes4 words and figures: 


No. 117, 200/. 

March 28th, 
Swansea Bankj 1821. 

_ i 

Two months after date, pay to Mr. John Tipper^ or 
order, two hundred pounds for value received. 

H» Williams and Co. 

To Messrs. Williams and Co. 

Bankers, 3, Birchin Lane^ London. 
a 

Accepted, Williams and Co. 


He was askpd how he proposed to pay the remainder 
of the money, and said he would draw on the same 
bankers for the balapce; he then drew the following bill 
in the prosecutors’ compting house. 

40/. 

South Tawton, Apiril 6th, 1821. 

Two months after date, pay to our order forty pounds 
for value received, as advised by 

r 

Swansea Bank. Thomas Watts, 

For P. Watts and Co. 

To Messrs. Williams and Co. 

‘ Bankers, Birchin Lane, London. 

3 

0 ^ Accepted, Williams and Co. 

ide said he would send this bill to London to get it 
accepted. It was afterwards sent hack to the pro¬ 
secutors, accepted as it now appears. 

Whilst he was drawing the bill, one of the prose¬ 
cutors asked him, if Williams and Co. the acceptors, were 
Williams^ Burgess, and Co. The prisoner said, the ac¬ 
ceptors 
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ceptors were Williams, Burgess, and Co. Prosecutor 
said it was improbable there should be two firms of the 
same name in the same street, and prisoner answered it 
was improbable. The figure 3, which stands between 
the words bankers and Birchin Lane in the 200/. bill, 
was not then on the bill. The witnesses did not observe 
whether the small figure 3 in the corner was on the 
bill at this time. It appeared to a witness a(»|iiainted 
with bills, not to be a part of the address, but was like 
a figure that the holders of bills sometimes put on them 
before they leave them for acceptance. But the person 
who presented this bill had not observed whether it was 
on the bill when he presented it for payment or not.' 
A person to whom he presented the bill, at the house 
No. 3, Birchin Lane, took this bill behind a desk, and 
had an opportunity of writing on it one or both of these 
figures. 

But the person who presented it did not observe, when 
he received the bill back, whether either of these figures 
were then on it. 

There are London bankers at No. 20, Birchin Lane, 
of the names of William, Burgess, and Co,, w^o usually 
accept bills in the firm of Williams and Co. This bill 
was not accepted by that firm. No other banker# of 
the names of Williams and Co. were Ij^pown to cari'y ofi 
business in Birchin Lane, nor were there any othef 
London bankers under that firm? The wprds “ Wil¬ 
liams and Co.” were on a brass plate on the door of 
No, 3, There was i»o evidence to shew by whom 
these bills were accepted. 

The prisoner proved that three bills in the following 
form had been paid at No. 3, Birchin Lam, viz. 


O 4 


No. 


m 


IB$V 



V, 

Watts. 



200 


1821. 

TheKnJG 


V, 

Watts, 


CASES IN HILARY TERM 

« 

No> 345< 30/. 

South Temtorif March Stb, 1821. 
Two naoi^hs after date, pay to our order thirty pounds 
for value received. 

Thomas Watts, 

For P, Watts and Co. 

Messrs. William and Co. 

Bankers, Swansea. * 

Accepted, Messrs. Williams and Co. 
payable at No. 3, Birchin Lane, London. 


Best J. left it to the jury to say, whether the accept¬ 
ance of the 200/. bill was the acceptance of any London 
bankers. 

The question for the opinion of the Judges was, 
whether the prisoner was properly convicted. There was 
also a further question, viz, whether, considering the 
manner in which the bill is stated in the indictment, it was 
necessary for the prosecutors to prove, that the 3 in the 
corner was on the bill when it was tendered in payment. 


Williams C, F. for the prisoner. No evidence has 
been adduced to shew, that the acceptance which the 
prisoner is charged with having forged, was not the 
acceptance of those persons whose acceptance it pur¬ 
ports to be; namely, the acceptance of Williams and Co. 
of No. 3, Birchin Ldine ; if the acceptance was written by 
them, the circumstance of their not being bankers would 
not render the j^risoner guilty of a forgery. The jury in¬ 
deed have found that h0 did not forge the acceptance, and 
even wilful misrepresentation made after the uttering a 
bill, will not render that a forgery which was not so 
at the time when the bill was drawn. Ilex v. Wehh {a). 
Walker*^ case (/»), Hev^/s case, (c) Secondly, there is 

{a)C(irs.m Best J. Sarum,iBi^. (/!>) Rvsselh xaio. 

See a statement of the case, and (r) a East, P, C. 856. 
decision in Cam, Search, post, 

a vari- 
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• 

a variance in the setting out of the bill on record, no 1821. 
evidence having shewn that the bill when uttered con- 
tained the figure three stated on the record. Thirdly, v. 
it ought not, for the reason before stated, to have been WAm, 
left to the jury, whether or no this was an acceptance 
by London bankers. 

Gaselee for the crown, cite^ Mead v. Young (a), and 
Parkes and Brom*s case {b\ as in point; and distin¬ 
guished Walker'^ case. 

William was beard in reply. 

No judgment was given, but the prisoner received a 
free pardon. 

Eleven Judges were present, of whom ten were of 
opinion that this case did not amount to forgery. They 
gave no opinion upon the point of variance, their 
judgment on the first point rendering that unneces¬ 
sary, (c) Bayley J. was absent at Chambers. 

(a) 4 T. R. a8. (c) The Reporters are in- 

{b) a, Leacb) 775. % EasU debted to one of their Lordships, 

P, C, 963. who was present, for this in¬ 

formation. 


The King v. Manasseh Goldstein, 


Peb> 4. 


AT the Old Bailey sessions, S^iember, 1821 , the'Theforgery 

■i* . • i. 1 u’ p n- 1 j r of a Prussian 

prisoner was convicted belorc Itichardson J,, on treasury note 

the stat. 43 G. 3. c, 139. s, 1., of falsely making, forging, for one dollar 

is within the 

statute 43 Geo. 3. c. 139. s. i. 
The prisoner was convicted of forging an instrument (purporting to be a Prussian 
treasury note), in a foreign language. No count in the indictment containing any 
English translation of the note, the Court arrested the judgment on that ground, 
By eight Judges against two, Wood B. BajilejtJ, abseniibus. 

and 
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The Kmc 
v< 

GOLDSTlaN. 


and counterfeiting, and causing and procuring to be 
falsely made, forged, and counterfeited, a certain pro¬ 
missory not!?, for the payment of money, purporting to 
be the pi*omissory note for the payment of money of a 
certain foreign prince, that is to say, Frederick William, 
king of a certain foreign country called Prussia, with 
intent to deceive and defraud the said Frederick William 
against the foj-m of the stastute. 

In other counts, the instrument was stated to be a 
certain promissory note for the payment of money, 
purporting to be the promissory note for the payment 
of money of Altenstdn, known by the name 

and description of baron D’ AUenstein, be the said 
Altenstein, being a minister entrusted by 
and in the service of the said Frederick William, so 
beirjg such foreign prince as aforesaid, with intent to 
deceive and defraud the said Freda kk William. 

In other counts, the said Altenstein was 

stated to be “ a person resident in a certain foreign 
country called Prussia.’* And, in other counts, the in- 
tept charged was to deceive and defraud the said 
Altenstein. 

In another set of counts, the instrument w'as stated 
to be “ an undertaking for the payment of money 
aiid in another set, “ an order for the payment of 
money.” 

The instrument was'setoiit on the record : and, in one 
sefe of counts, was stated to be in the Gaman language; 
in another set, to be partly German and partly French ; 
and, in a third se^ the particular language was not 
averred. 

No count contained any English translation, it was 
proved at the trial, that these instruments are notes 
(or receipts) issued by the Prussian treasury, signed 
{mJac simile) by baron Altenstein, the Prussian minister 
of finance : that they are not only received by the 

Prussian 
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Prussian government, in payment of ail duties and taxes, 1822. 
but that any holder may, and often does, receive pay- 
ments for them in cash on presenting |hem at the 
treasury offices established at Berlin^ Konigsbergy and Q<x.DSTam. 
Bresla'w; and that they pass as current money for all 
purposes throughout the Prussian dominions, (a) 

This instrument, being translated by a witness, ap¬ 
peared to be, in Englishy as follows : 

flN THE FRONT SIDE. 


No. 

“ Treasury note (6) of One Dollar in currency 
according to the standard of 1764 , valid in all 
ments iu full. 

altbnstein:' 


ON THE TIEVERSE SIDE. 



Treasury Note (c) 







o 

Im 

9 

i\ 11. 


o 

.B 

w. 


•reiloQ ®«0 

ft 


Office of Realization (d) at Xardgsherg. 


{«) An impression of the 
false instrument stated in the in¬ 
dictment accompanied the case 
submitted to the learned Judges. 
It was a moderate sized ticket, 
ornamented with engraved pat¬ 
terns, and was in the German 
language, with the exception of 


tl^ words « realisations comp- 
toir,” 

( 6 ) Or receipt, the German 
word “ schein'* signifying either 
“ note” or « receipt.” 

(c) Or receipt. 

(</) Or payment. 


The 
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The last words, which, in the original, were “ <iRoali- 
sations comptoir zu Ko?iigsbei'§^i* were printed in red 
ink, and in ^he French character; but the witness said, 
that the phrase “ Realisations comptoir’^ was adopted 
into the German language. 

The same witness, on cro^-examination, stated that, 
in GermaUi he should call an undertaking to pay money 
or promissory note; “ s«}mld-schein” which literally 
means “ receipt for a debt,” and that the word “ schein'^ 
alone does not import a promise to pay. 

It was clearly proved, that the prisoner, a German 
Jew, residing at Shadwellf having a correspondence 
with some persons in Prmsiaf and having in his pos¬ 
session a genuine note, had caused plates to be en¬ 
graved, and many thousands of false notes to be struck 
off, in the city of London. 

The evidence being closed, Platt for the prisoner, 
objected that the instrument stated in the indictment 
was not, nor did it purport to be a promissory note, or 
an undertaking to pay money, or an order to pay money: 
and that it contained no words of promise, undertaking, 
or order. He cited Mary Michellh case (a), Williams’^ 
case(&), Clinch’^ case(cr), and Jones’s case(d), decided 
on the stat. 7 Geo. 2. c. 22. respecting orders for pay¬ 
ment of money, and argued from thence, that an oi'der 
for payment of money must contain words importing a 
command, and must pulrport to be signed by some per¬ 
son* having, or, at least, claiming to have authority 
to command such payment. He also cited Hunter’s 
case (e), and Thompson’s case (/'), which were decided 
on the stat. 2 Geo. 2. c, 25. respecting receipts for 
money, to shew that the signature of a name alone, or 


(rt) Foster, 110. £njt,P,C. 

(0 Leech, 114* 4 th edit. 
East, P. C. 937. 

Leach, EasljP.C. 

938* 


(d) Leach, 53. East, P. C. 

941 - 

(e) Leach, 624* East, P% C% 

9»8. 

(/) Leach, 633. noth. 


the 
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the word “ settled” alone, could not be set out in an 
indictment for forgery as a receipt for money; although 
it might operate as such, without other matter connected 
with it by proper averments, so as to shew that the 
whole matter taken together, purported on the face of 
it to be a receipt for money. He also cited Reading*^ 
case («), to shew that John Bing could not purport to 
be JoJm King: and he obsei^^ed that the effect of the 
instrunient, when presented for payment at the treasury 
at Berlin, could not vary its purport. 

Richardson J. overruled the objection, being of 
opinion, that this act of parliament, made to prevent 
the forgery in Great Britain of foreign securities, could 
not be understood to require, that these securities should 
possess the technical properties required by the muni¬ 
cipal law of England; but that it was sufficient, if they 
imported, on the face of the whole instrument, an under¬ 
taking or order for the paymeiit of money, which the 
learned Judge thought was the case with the instrument 
in question. The learned Judge was also inclined to 
think, considering the peculiar w'ording of the act, that 
it was sufficient, if the instrument was in fact an under¬ 
taking or order for the payment of money, and operated 
as such, (which appeared by the evidence to be the case 
here,) and that it purported to be issued by any foreign 
prince or his minister, the word “ purporting” in the 
act appearing to the learned .fudge to refer rathef to 
the person by or on whose behalf the instrument was 
issued, than to the form of the Jnstriiment itself. 

The jury found the prisoner guilty. 

The next day, Plait moved in arrest of judgment, on 
the ground that the false instrument was here set out 


1822. 
The King 

V, 

GotDSTEIN. 


(a) Leach, 59Q. East, P* C. 9S1. 


only 
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1822, only in a foreign language, and not translated ex- 
plained by averments on tlie record: that the object of 
setting out t^ie instrument in cases of libel and forgery 
OOLBSTEiN, is, that the court which tries, and also a court of error 
may judge whether it be what it is alleged to be, and 
whether it falls within the act or law on which the pro¬ 
secution is founded; which functions the Court could not 
exercise in the case of a foreign instrument not translated 
or explained by averments, because the Court could no 
more take judicial notice of the meaning of German or 
French^ than of Arabic or Chinese, He cited Zenobio v. Ax- 
iell{a), where it was holden that the translation of a foreign 
libel, without the original, would not suffice, and argued 
that the converse was equally true. He also cited Lt/oti’s 
case (5), Lloyd's case (c), Gilchrist^ case (d), and Read- 
ing\ case (e), to shew that indictments have been held 
insufficient, because the instrument set out did not, in 
the opinion of the Court, agree with the purport 
ascribed to it, of which advantage this prisoner was 
deprived, by setting out the instrument only in an un¬ 
known language. He also mentioned the stat. 4 Geo. ‘2, 

' c. 26. s. 1 ., which requires all instruments to be in the 
English language, as fortifying the argument, that every 
thing material must bo stated or explained in that 
language. 

RicHAiiDSON J. expressed no opinion on this point, 
haydng resolved to submit it, and also the objection 
made at the trial, to the opinion of the learned Judges, 
Both points werc'accordingly now submitted to their 
opinion, and the judgment was, in the' meantime, 
respited, 

(fl) 6 2’. R. 162 . [d) Leachf 657 . Eastt -P, C. 

[h) Leac/j, 597 . Eash P, C. 98 a. 

933* ' {e) Leac/j,s9o. Eatt, P. C. 

(r) Leacb, 60B, mtis, 981. 

Plattf 
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P/dH for the prisoner, on the first point, in addition 
to the authorities adduced by him at the trial, cited 
Peeve’s case (a), and Rex v. Lockett, (6) ^ 

As to the second objection, he cited in addition the 
stat. 45 Geo. 3, c, 89,, and Mason\ case (c), to shew 
the accuracy which the law required in the specifica¬ 
tion of instruments like that laid in the indictment; 
and Hudson’s case (d), to siiew the necessity of the 
Judges being enabled to decide on the face of the 
instrument, whether or not it was within the act. He 
distinguished the cases of libel in Welsh^ {Craft v, 
Boite{€\) on the ground that the Court is bound to 
take cognizance of the dialects of Great Britain. {/) 

If it were urged, that the Judges would inform them¬ 
selves of the translation if they could, the signification 
of the word “ schein” would bo found to signify the 
act of shining,” “ lustre,” “ appearance,” not a 
reality, {g) The addition of the word “ tresor” only 
takes away the generality of “ the act of shining,” &c. 
and confines it to “ the treasurybut does not alter 
the signification of the word “ sc/iein” so as to bring it 
within the act. 

Law C. for the crown, having argued that this instru¬ 
ment would, in Enfrla?id, be deemed a promissory note, 
undertaking, or order for the payment of money, and 
that it might be laid as such in the indictment, the form 
of words employed in such instruments being imaia- 


(a) 2 Leachi 8o8. Eastt P. 
C. 984. notis. 

{6) East, P. C. 940. Leach, 
94. 

(f^ Leach, 

{d} Leach, 


*(f) 1 WJ. Sound. 242, n. 1. 
(/) Hob. p. 126. pi. 157. 

(jr) Noehden’s Germ, Diet. 
wortl schein. Minsheus Diet, of 
Eleven Tongues, word shine. 


1822. 
file King 

V, 

Qoldstein. 


tcrial; 



The Knee 

Vm 

OoLim'mi. 
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teieial; tfor which be cited Skeplterdh ca«e (a)^^tecto's 
case {b)^ WUloughby'B case* (c), Mon'h v. Xee (^?), 
8 ifefod. 564'., the definition of a bill or note in 
Bayley mi Bills (e), and the stat. 3 and 4 Anket e. 9. s. 1.] 
urging, that the note being averred to be for pay¬ 
ment of money, as in Elliot* case{/), it was therefore 
averred, that mlid in payments meant payable; 
and having ai^ued, that it must from its purport be 
deemed in Prussia to be ail utidertakiiiff for the pay- 
inent of money, the purpoit of an instrument being what 
appeared to be its object on the face of it; for which he 
cited EdsalVs, case (g), distinguishing Jonei^ case, 
lleddin^% case, and Gilchrist*s case; and referring to 
Rceveh case {h), [in which Heath J., Ijawencc J., and 
77iomsdn B., held that a scrip receipt signed C. Olkr, 
was well laid, purporting to be signed Ckristerpher 
Olm\ because the indictment Avas not on the face of 
it repugnant to the bill, or inconsistent with itself, and 
the ambiguity was explained by evidence ;3 and to Elliot*fi 
cn 8 e( 2 !), [in which it was found by the jury, and that 
finding approved, that 50/. meant fifty pounds;] 
Abbott C. J. stopped him, saying, that all the Judges 
present Were satisfied, that the instrument was one upon 
which forgery might be committed under the statute; 
and he was desired to address himself to the objection, 
that no translation of the instrument appeared on the 
record, when lie argued to the following effect. 

It is not necessary, that the translation of the in* 
strument should appear on the record, and this may be 
contended both upon principle and upon the authority 
of the cases, 

(a) Eastt P.C, Eeacht (/) Leach^tis, 

226. Eajti A C, 984* Leacbt 

{h) East,P.C. 940. Leach, 94. 66%. n. 

(c) East, P. C. 944. {h) East, P. C. 984. n. Leach, 

{ 4 ) Ld. Rajm, 1396. 813. 

(*•) Pp. 1.3, (i) Leach, 175. 

And 
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Anu^rst upon principle. l£ is argoedi thi^ the tenor 1S22. 
must be set out, and, the tenor bang unintdii^lde in a *nje’K»o 
foreign language, that a translation is necq^sary. But 
the translation wonld not supply the tenor. Tlie OotosTBOr, 
putport of an instrument, and the law which glees it a 
peculiar character in a foreign language and country, 
are matters of evidence. No translation could sap|dy 
several peculiarities on the face of the forged instrument, 
without which it wonld not be a resemblance of the 
genuine instrument. A variety of engravings^ cyphers, 
and symbols which* appear on it, are Incapable of 
translation: the crown for instance, and the initials of 
the king of Prussia, These pecoliarities form tokens 
well understood, and arc necessary to constitute a re¬ 
semblance to, and give it^ the character of an order for 
the payment of money of the king of Prussia or his 
minister. The explanation of these peculiarities can 
be supplied by evidence alone. The instrument itself 
would convey to the mind of a Prussian^ the authority 
of the king and order of his minister. The translation 
might convey a very limited and perhaps erroneous 
view of the obligation or authority which the whole 
matter on the face of the instrument imported. The 
instrument is set out; the authority is averred, by 
which it becomes an order; the words of the statute dee 
strictly followed, and a translation would not advance 
the matter. • 

Translation of such instruments might mislead. Sup¬ 
pose a Pimeh bill of exchange, exactly corresponding, 
when translated, with an EnglM oiie. It is not n»;es- 
sary ar usual to state iii an English bill, in what the 
value is received; but it is otherwise in a French bill. 

The Court, looking at the tranriation of such a sup¬ 
posed French bill, would pronounce it valid: it would 
appear unobjectionf^>le; but, inasmuch as it would not 
state upon the face of it the nature of the consider- 
VoL. III. P ation, 



tio 

1822. 

TltcXlMG 

V. 

GqcjMxsiN. 
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sdotif R wduld be^ bj the law of Francct the law on 
whidh its imlMitj d^3end% an absolute nullity, {a) 

Keitber^is the translation necessary according to 
tlih autfa^iity of the cases. The analogy which the 
present case bears to a case of libel is not very obvious ; 
but) admiciing the analogy^ die case of Zenobio v* AxteU 
was a dectsioni Cuity, that the original or tenor must be 
set outk Libd» howeve?) is slander reduced to writing, 
fUld the cases of slander are express, to shew that trans^^ 
lation is not required. Serjt. Williami% note to Crqfi 
V. Rtiite (h) Hcbart*$ Mep. {s% I ^oi, Abr. (d), Sass v. 
lja<wrmcek {e) 

¥iatt heard in reply. 

*** Ctf the ten Judges who were present (Wood B. 
being absent from illness, and Bapley J. being at 
Chambers), a^ save two were of opinion that the judg- 
ttieilt ought to be arrested on the last point. And the 
jw^ment was arrested accordingly, (y) 

(o) MatHiui iroH #*iheJr»- . (#) Stj^lest *36. 
jpSetx, par J*. R. Jl PaiMett p. The Reporters are in. 

loos, cin^uiemf edit, debted to one of their Lordships 

Jtst Witiile. Saundef't. who was present for tliis inform- 

1(e) XK6k ation. 

(J) 86. (L) pi. 5. 
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isim. 


Russell and Another v» Moseley. 


Ff6,6> 


JSSlJMFSlTm the following guarantee. 

Lmdoni 26 th Aprilf 1816 . 

«I hereby guarantee the present account of Miss 
Harriet Moseley^ due to F* T» Shoriridge and Co., Boutk 
SfiieldSi of U2/. d>s, -Id., and what she may contract from 
this date to the 30th September next. 

“ G. B. Moieky** 

At the trial before Dallas C. I„ {Lotidon sittings affor 
Trinity terra last,) the Plaintiffs were non-suited widi 
liberty to move to enter a verdict, if the.Court should 
be of opinion that the Plaintd& were entitled to recover 
on the guarantee. Accordingly, 


«I hereby 
guarantee the 
present ac¬ 
count of 
due to Rt T, S, 
of xia/. 4 -t. 4 ^« 
and what she 
may contract 
from this date 
to the 30th 
Sept, next** 
(•.igned and 
dated): Held, 
that the conn- 
deration suffi¬ 
ciently appear¬ 
ed on the face 
of thiilnstru- 

iinrlxar 


Htdhck Serjt. having in tlie last term obtained a rule 
nisi to that effect, when he distinguished this cose 
from JenJeim v. Reynolds {a) and Saunders v. Wake- 
Jidd {])\ contending that the consideration for the pro¬ 
mise appeared on the face of this guarantee. 


*9 Qar, a. c. 3 » 
s, 4 . 


Vaughan Serjt. now shewed cause against the rule, 
and argued that the consideratiiin did not appear 
with certainly; but that, to reduce it to certainty, it 
would be necessary to resort to parol evidence, the very 
mischief against which the statute of frauds was pointed. 
He cited Saunders v. Wak^ld. 

But the Court were of opinion, that the consideration 
sufficiently appeared on the face of the instrument, and 
the rule was made 

Absolute. 


{b) 4 5. fsf 39 v 

P 2 


(«) Antet iii. 14 . 
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Febt 6. 


Gregory w. Hurriee. 


In an action in 
the Common 
Flea*) the 
question being* 
whether a debt 
was barred by 
the statute of 
limitations, the 
creditor prov¬ 
ed an action 
commenced in 
the King’s 
Bench six 
years before, 
and contlnu- 
ances regularly 
entered down 
to the term 
before the trial 
of the action 
in C.P.: 

Held that the 
debt was not 
barred. 


was an action of trover, brought under an 
order of the Vice-Chancellor, by the Plaintiff, 
Gregoryt against the Defendant,^his assignee, to try the 
validity of the commission issued against Gregory, 

The cause was tried before Dallas Ot J. at the Lon^ 
don sittings after last Trinity term, when the Plaintiff, 
Gregory^ having relied on the statute of limitations, to 
shew that there was no debt whereon the Defendant 
could support the commission, the counsel for the 
Defendant, in answer, produced an office copy of a roll 
in the court. of King’s Bench of Michaelmas term, 
5S Geo. 3., 1812, containing an entry of three writs of 
capias alias and plurieSf with continuances on the writs 
of phirieSf brought down to the terra before trial; and 
these proceedings, the Defendant’s counsel contended, 
took the case out of the statute. It appeared afterwards, 
upon the motion for a new trial, that these proceedings 
in the King’s Bench had gone no further; and that the 
Court of King’s Bench had holden them to be regular. 
A verdict was found for the Plaintiff, with leave for the 
Defendant to move to set it aside, and enter a verdict 
for the Defendant, the Chief Justice having reserved 
the point of law raised by the Plaintiff’s counsel, " whe¬ 
ther the debt of the petitioning creditor was a good and 
legal debt to support the commission, or whether it was 
not barred by the statute of limitations.” 

Accordingly, Vaughan Seijt. having in the last term 
obtained a rule nisi to this effect, 


Hidlmk Serjt. (with whom was Lans Serjt.) now 
shewed cause against the rule, and, after citing Qmntock 

V. Eng- 
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V. En^and (a), Ex parte Dewdney (6), and Ex parte 
Eoffey (c), to shew that a debt barred by the statute of 
limitations could not constitute a good petitioning cre¬ 
ditor’s debt, argued that continuances in another action, 
and in another court, especially as the proceedings were 
never brought to a close, would not exempt an action 
in this court from the operation of the statute of limit¬ 
ations, and he likened the case to that of Smith v. 

, Bower {d), where an attachment of privilege was holden 
not to be a continuance of a bill of Middlesex so as to 
avoid the statute of limitations. 


1822. 

CfiEGORV 


V. 

.Hukiuu. 


Vaughan^ contra, was stopped. 


Dallas C. J. The main question is, whether there 
was in this case a good petitioning creditor’s debt, and 
that depends on the continuances, and on their having 
been regularly entered. The Court of King’s Bench 
have decided that they were regularly entered, and the 
only objection here is, that this is a difierent proceed¬ 
ing. But 1 think the proceedings on this debt in the 
other action sufficient to take the case out of the oper¬ 
ation of the statute here. 


Richardson J. As long as a remedy was open by 
which the debt might have been recovered any where, 
it appears to me that it was not barred by the statute. 

• 

The rest of the Court concurring, the rule W£^ made 

Absolute. 


(cj % JJ. C. 245 * 
\d) 3 r. JU 662. 


P 9 


(a) s Burr, 2628. 
\b) 13 fef, 479. 
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M. 8. Doe Dcm. NtcHotsoN and Others Mid¬ 
dleton and Another. 


Where three 
commissioners 
and their suc¬ 
cessors were 
appointed to 
transact the 
business under 
an enclosure 
act> and tiie 
act of any 
two of them 
was to be valid, 
an assessment 
executed by 
two, after the 
death of one 
of the three, 
and before the 
appointment 
of a successor, 
was holden 
invalid. 


^JECTMENT brought by the surviving commis¬ 
sioners of the Gqi/oHU Inclosure Act (a), to re¬ 
cover from the Defendants {tenants of Sheffington 

iMmdgei 


[a) By which it is enacted, 
that Joba Nicbohen, John LUU 
and Jotepb Convper, and their 
successors, to be appointed as 
thereinafter mentioned, should 
be, and were thereby appointed 
commissioners for setting out, 
diving, dliolting, and inclosing 
the commons and waste grounds 
in the manner and according to 
the rules, &c. contained in the act 
and in the stat. 41 Geo. 3. f. 109. 

29. (general inclosure act,) so 
far as the powers, &c. of the last- 
named statute were not altered or 
controlled by, or repugnant to, the 
Gosforih act, “ and that all acts, 
matters, and things, done by any 
t'Wo of the commissioners ap¬ 
pointed or to be appointed by 
virtue of this act, shall, to all 
intents and purposes, be as valid 
apd effectual as if the same were 
done and performed by all the 
said commissioners.” 

pAnd it is furthef enacted, 
that if any of the commissibners 
appointed by the act, or to be 
substituted in manner thereinafter 
mentioned, should die, or ne¬ 
glect, refu'-'C, or become incapable 
to act for the space of 40 days, 
when occasion should require his 
of their attendance for carrying 


that or the recited act into exe¬ 
cution, it should be lawful from 
time to time to elect and appoint 
a new commissioner or commis¬ 
sioners in the stead of him or 
them «o dying, neglecting, refus¬ 
ing, or becoming incapable to 
act as aforesaid. The act then 
gave power to certain penons to 
nominate a new commissioner or 
commissioners in the place of the 
commissioners mentioned in the 
act, or any future commissioners, 
not Interested in the enclosure, 
from time to time, as occasion 
might require ; and In case such 
new commissioner or commis¬ 
sioners should not be appointed 
by the party or parties therein 
respectively authorised to make 
such appointment within 60 days 
after the happening of any such 
vacancy, and notice thereof 
given by the surviving an4 acting 
commissioners or commissioner 

t r the time being in writing, 
en a commissioner or commis¬ 
sioners to fill up such vacancy or 
vacancies from tinte to time, 
« shall and may be appointed by 
the other surviving or acting com¬ 
missioners or commissioner for 
the time being, by writing, under 
their or his hands or hand at any 

meeting 
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Lutwi^et Esquire,) possession of two pureels of kpd> 
allotted by the commissioners, for the purpose of 0h* 
taining payment of the quantum of an arrear of charges NfCHQ| 4 PH 
and expenses of passing and Qftrryipg into fntmdon ^ ^ 
act of parliament, In the lirst oount the dojolse was 
laid by JoAn Nichoi^n and ijmpk ChW^r, ou tfeo M. 

Febmayy, in the second year of the king. In dlO 
count the demise was laid by Jghn Nipb^imh Mh tM% 
and Josejik Camper^ on the 3d Bept^mher^ 0 Gm* S* 

At the trial, before Bayley J. {Carlisle Summer assizes, 

1831) it appeared, that cM» lYichohmt Jgbn JUtf, and 
Joseph Cowper, were, by tlie act, appointed compiisw 
sloners, and that, in 4ugust$ 1815, the threa oommia')' 
sioners duly signed their award, by which tho parcels 
of land in question were allotted to tho tOitator of 
the Defendant’s landlord, who, since his testator^s 
death, had received the rents. Joht^ mt died Phordy 
after the execution of the award, po new oojqeuiis* 
sioner was appointed, and the two remaining com* 
missioners, m January, 1821, made an ai^sessment for 
certain costs and charges of carrying the act into exe¬ 
cution, and gave notice thereof to Mr. Zactwidge, There 
was a nonsuit, with leave for the lessors of the l^aintiff* 
to move to enter a verdict. Accordingly, 


meeting of such surviving or only 
commissioners or commissioner, of 
the time and place whereof 14 
days’ previous notice shall have 
been given,” &c. &c. 

And it is also enacted, that in 
case the pur^ase monies arising 
by the sales mentioned in the act, 
should not be sufficient to defray 
all the costs, charges, and ex¬ 
penses, ** then the deficiency 
thereof shall be made up by the 
several persons interested in the 
commons and waste grounds, and 
shall be paid in such shares and 


proportipns, within such time, 
and to such person or persons, as 
the said commissioners shall (U- 
rect, nominate, and appmnt; and 
in case any, person made subject 
to the payment of any money 
towards such costs, charges, and 
expenses as aforesaid, shall ne¬ 
glect or refuse to pay his or her 
share, or proportion thereof, 
within the time to be appointed 
as aforesaid, the same shall and 
may be levied and recovered in 
the manner directed by the said 
recited act.” 


P 4 


HtiUoch 
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18i2. HiMoek Seijt., in the last ternii obtained a rule nki 
, to that ^^t; and now, 

l)OE dem. 

NiCHOLSOK ( 

V* ‘ Seijt. opposed the rule, on tlie ground, that 

Middlexdk. ^ere three commissioners appointed, representing 

three separate interests. One of these was dead at the 
time of the demand, and though two by the act would 
constitute a quorum, still it was necessary that three 
should be in existcaice at the time of any act done. 

Htdlockf in support of his rule, urged, that it was 
provided by the act, that all acts, mattei's, and things 
done by any two of the commissioners” should be as valid 
and effectual, as if the same were done and performed 
by all the three. 

But the Court were of opinion, that the act required 
the existence of three commissioners, whereas only two 
were alive at the time of the demand, and held Taddy^s 
objection fatal. 

Rule discharged, {a) 

(a) Another point was made above reported, and gave no 
in the case; but the Court de- opinion on the other, 
tided expressly on the point 
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Richard Henry Tolson, Esq. v. Kaye, M. D. 9* 

^HIS was a writ of formedon in the destienderi’ by The ao years 
which the demandant, in Michaelmas terra, 2 Q. 4,, a 
demanded of the Defendant certain messuages, &c., situ- the descender 
ate in the parish of Wath-ttpon-Dernef in the county of 
Yorbf and, after reciting the wi'it, averred, that Richard under the 
Tolson and Henrp Tdson were seised of the tenements statute »i Jac, 
aforesaid, with the appurtenances in their demesne, as of whe^” 
fee and right, in the time of Charles the Second, late King the title de- 
of Englandf by taking the esplees thereof, to the value of 
10/., and being so seised, on the 18th June, in the 2'ith tail, unless he 
year of the reign of Charles the Second, gave unto John a 

Molineux, Daniel Fleming, Richard Fagle^cld, Wilfred 
Lawson, Myles Pennington, and Andrew Huddleston, and 
their heirs, and to the survivor and survivors of them, 
and his and their heirs, the tenements aforesaid, with 
the appurtenances, to the use of Richard Tolson, and 
Aniie, his wife, and their assignee and assignees for their 
lives, and the life of the longer liver of them, and after 
the death of the survivor of them, to the use of Henry 
Tolson, and the heirs male of his body, begotten or to 
be begotten upon the body of Frances, his then wife, 
with divers remainders over, with*the ultimate remainder 
to the use of the right heirs of Richard Tolson 
virtue of which gift, and by force of the statute for 
transferring uses into possession, Richard Tolson and 
Anne, his wife, became and were seised of the said tene¬ 
ments, with the appurtenances in their demesne, as of 
freehold, for the term of their lives, and the life of the 
longer Hver of them, in time of peace, in the time of 
the said Lord Charles the Second, by taking the esplees 
thereof, to the value of 10/.,* and being so seised 

thereof, 
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thereof, Richard Tolson^ on the 2d 1689, died, 
leaving the said AnnCi his wife, him surviving; and the 
said Anne, the 27th March, 1714, died, leaving 
Henry Tohm her surviving, who, thereupon, by virtue 
of the said gift and by force of the statute, became 
seised of the said tenements, with the appurtenances in 
his demesne, as of fee tail, (to wit, to him and the heirs 
male of his body upon tl»e body of Frances, his wife, 
begotten or to be begotten,) in the time of peace, in the 
time of the Lady Anne, late Queen of England, by 
taking the esplees, See,; and Henry Tolson, on the 27th 
September, 1724, died, leaving Hemy Tolson, his son 
and hdr male of his body on the body of the said 
Frances, his wife, begotten, him surviving, whereupon 
the right to the said tenements, with the appurtenances, 
descended IVpm the first-named Henry Tolson to the 
said Hemy Tolson, his son, as tenant in tail male, ac¬ 
cording to the form of the gifts aforesaid, and the last- 
named Hemy Tolson, on the 10th September, 1729, 
died, leaving Henry Tolson, his eldest sou and heir, and 
William Tolson, his second son, him surviving; where- 
upem the right to the said tenements, with tlie appurto*- 
nances, descended to the last-named Henry Tolson, as 
tenant in tail male, according to the form of the gift 
aforesaid ; and the last-named Henry Tolson, on the 
2d February, J 76^, died without issue male of his body 
lawfully begotten, leaving Richard Tolson, son and heir 
of WilUam Tolson, him surviving (the said William Tol- 
son having died in the lifetirao of the last-named Henry 
Tolson, on the 30th September, 1748); whereupon 
to Rdehard Tolson, as heir male of Henry Tolson, his 
grandfather, ufter the death of Henry Tolson, his uncle, 
the right to the said tenements, with the appurtenants, 
descended, as tenant in tail male, according to tlie form 
of the gift aforesaid; and the last-named Richard 
Tolson, on the 23d June, 1815, died, leaving Rickard 

IJemy 



IN THE 2d & 9d YeABS OP GEO. IV- 


2)9 


Henry Thlson the demandant, his only son End heir 
of his body lawfully begotten, him surviving; where¬ 
upon the right to the said tenements, with t|ie appurte¬ 
nants, descended to the demandant, according to the 
form of the gift aforesaid, for that, &c., and therefore * 
he brings his suit, &c. The tenant, after several pleas, 
upon which issue was joined, pleaded, 25thly, that the 
supposed title and cause of action, if any, to and for 
the tenements aforesaid, with the appurtenants above 
demanded, did not hi’st descend or fall, by force of the 
supposed gift aforesaid, within twenty years next before 
the suing out of the demandant’s original writ; 26lhly, 
that the supposed title and cause of actiou, if any, to and 
for the said tenements, did first descend, more than 
twenty years before tlio suihg out of the demandant’s 
original writ \ 27tlily, that the first-named Tolson 
died more than twenty years before the suing out of 
the demandant’s original writ, to wit, on the 27th Ssp^ 
temhevi 1724, upon whose decease the supposed title 
and cause of action, if any, to and for the said tene¬ 
ments, by force of the supposed gift, immediately de¬ 
volved upon and fell to Hmry Tolson, Ifis son, and that 
the last-mentioned Henry Tolson did not, upon the 
death of the first-named Hmry Tolson, ever enter iuto 
the tenements aforesaid, with the appurtenants aboVc 
demanded, by force of the supposed gift aforesaid, after 
the death of the fiist-namcd HSnry 'Tolson, and that 
the supposed title and cause of action, if any, to and 
for the said tenements aforesaid, with the appurte¬ 
nants, did not first fall to Henry Tolson, the son, by 
force of tlte supposed gift aforesaid, upon the death of 
the first-rnarned Henry Tolwn, within twenty years next 
before the suing out of the demandant’s origiflai writ. 

The 28th, 29tli, 30th, 31st, and 32d pleas were 
substantially the same, tracing the supposed descent, 
and denying that the said tenements fell to the several 

persons 
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persons upon whom the said descent was supposed to be 
cast within twenty years before the suing out of the de¬ 
mandant’s original writ. 

The replication to these pleas averrikl, Uiat the right 
liid descend and fall within the space of twenty years 
next before the suing out of the demandant’s original 
writ. General demurrer to the replication to the above 
pleas, and joinder. • 

HuUock Serjt., for the Defendant. The replication to 
the 25th, 26th, 27th, 28th, 29th, SOth, 31st, and S2d 
pleas is ill; and the pleas are a sufficient answer to the 
action. The words of the 21 Jac. 1. e. 16. s. 1. ex¬ 
pressly enjoin, that the action shall be brought within 
twenty years after the title has first descended or fallen, 
and exclude for ever the persons who do not enter within 
that time, and their heirs; but the title of an estate tail 
Jirst descends or falls on the first heir in tail, who, in 
this case, was the Henry Tolsm whose title accrued in 
1724 , If each succeeding heir was to be allowed the 
twenty years, instead of that period being limited to the 
heir on whom the title first descended, the whole object 
of the statute would be defeated, and claimants might 
start up against a possession of .500 years’ duration. 
Cdtterel v. Dutton (a) is in point; but the decisions on 
the statute of fines (5), Stowel v. Zoiwh (c). Doe v. 
Jones {d), bear closely on tlie question, and are in favour 
of .the Defendant, as is Doe v. Jesson, {e) 

Vaughan Serjt., for thei demandant. The question, 
which has never been expressly decided, is, whether, 
under circumstances such as the present, the demand¬ 
ant’s titld has not descended to him within twenty 


1822. 



(«) 4 Taunt. 826 , 
4 H. *}.c. 24 . 
(c) Plowdent 353 . 


(d) 4 T. R. 300 . 
{e) 6 £aitj 8 o« 


years. 
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years. As issue in tail, taking per formam doni^ he 
has a new and substantive estate. In so far as he 
must be of the blood of the donee in tail, lit is true he 
takes by descent, but in so far as he takes nothing from 
his ancestor, but claims per formam. doni, . he may be 
esteemed in some sort a purchaser. This statute of 
limitations being in abridgment of common right, must 
be construed strictly; as, fitom Penpston v. Lpstet' (a), 
it appears that the preceding statute of 32 H. 8 . c, 2. 
was construed. Bacon^s Abridgment, tit. Limitation 
of Beal Actions, is to the same effect, and a case in 
BrooM B.cadings* (b) It is true, that, according to this 
argument, an heir in tail might sue at any distance of 
time, but this result follows from the nature of his 
estate being so different from the nature of heirship 
in fee. He has a new estate, so distinct, that if a 
tenant in tail agree to sell his estate, and receive the 
purchase-money, under an undertaking to suffer a re¬ 
covery, and then die, the Courts will not compel the heir 
in tail to complete the recovery. Machell v. Clarice (c), 
Hinton v. Hinton, {d) Then, the word ** heirs” is 
not found in the second clause of the first section of 
the statute of James, from whence it may be presumed, 
that the statute did not intend to bar them. In Stowell 
V. Zouch the statute began to run in the time of the 
party claiming, and in Cottcrel v. JDtdton it is found 
as a fact, that the tenant in tail Sid not bring his for- 
medon till fourteen years after he came of age, thoflgh 
more than twenty years had previously elapsed after the 
first descent of the title. Thp decisions on the statute 
of fines are not inconsistent with the doctrine now con¬ 
tended for, as that statute expressly includes privies 
within its operation. 


1822 . 

Touson 


•V, 

Kaye, 


(fl) Cro, Eliz. 896. (c) ft Ld. Eaym, 778. 

{b) P. 133. \d) ft Vet^ sen. 63a. 

Hidlock, 
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HtdhcJc, in reply. If a tenancy in tail can in any 
way be deemed an estate by purchase, the rule in Shelk^*^ 
case falls to^ihe ground. The heir in tail is not com¬ 
pelled to complete a sale begun by his ancestor, because 
that would operate as a new mode of barring estates 
tail. The statutes of limitations have always received 
a liberal construction, and the argument derived from 
the 32 H. 8. does not apply; the statute of James having 
passed, because the preceding statute was found insuffi¬ 
cient for quieting possession. The statute of fines is 
couched in nearly the same words as the statute of 
James^ but tlie statute of James is the stronger, by the 
introduction of the word Jtrsl. In Mmray v. Mast 
Iiulitx Comjiany [a\ Abbott C. J. says, “ The several 
statutes of limitation, being all in pai'i materia^ ought 
to receive a uniform construction, notwithstandi/ig 
any slight variations of phrase, the object and intention 
being the same.” 

DAtLAS C. J. I am of opinion, in this case, that the 
statute begins to run from the time the title or cause of 
action first falls or accrues; and I am of this opinion, 
on the words of the statute, on the construction of them, 
on the reason of the thing; ami, if it be necessary, on 
thfe authority of decided crises, and of one in particular 
which was heard in this court. 

I cannot agree in the position that statutes of this 
description ought to recoivtj a strict construction, on 
the contrary, I think they ought to receive a beneficial 
construction, with a view to the mischief intended to l>e 
remedied, and this is pointed out by the very first words 
of the statute, which are, “ For quieting of men’s 
estates and avoiding of suits.” It is, therefort^ tliat this 
statute, and all others of this description, are termed by 



(a) s ^ A* aij* 


Lord 
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Lord Kenyon^ statutes of repose, and long before and 
since the passing of this statute, tliis has been the prin¬ 
ciple which has guided the courts in the construction 
of them. First then, the words of the statute are, 
all writs of formedou shall be sued and taken 
within twenty years next after the title and cause of 
action first descended or fallen, and at no time after 
the said twenty years.” And,when did the title in this 
case first descend or fall ? It descended first on 
that tenant in tail, who suficred twenty years to elapse 
without taking any steps to assert his right. Are then 
his heirs barred by his neglect ? For this it is only 
necessaiy to refer to the subsequent words of the statute, 
“ that no person or persons shall at any time hcrafter 
make any entry into any lauds, tenements, or heredita¬ 
ments, but within 20 years next after his or their right 
or title which shall hereafter first descend or accrue to 
the same, and in def^lt thereof, such persons ,so not 
entering, and their JieirSi shall be utterly excluded and 
disabled from such entry after to be made.” On the 
construction of this statute, the object of which is to 
quiet estates, is it falling in with the object of the sta¬ 
tute, (when it draws a line as to the party who shall 
claim) to say that after 140 years, or at any distance of 
lime, it shall be competent for the issue in tail to set up a 
claim of this description ? If so, instead of being a statute 
“ for quieting of men’s estates,” .it would ptbduce the 
contrary effect, and unsettle all the titles in the kingdo^m. 
Therefore, construing the statute reasonably, and with 
reference to its object, it is clear the writ must be sued out 
within 20 years after the title fifst descends, and that has 
not been done in the present instance. As to cases, I 
refer to Doe dem. George v. Jesson {a) for the language 
of Lord Ellcnborough. “ The time allowed by the statute 
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Kays. 


( a ) 6 Easti 83 . 
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for making an entry might be indefinitely extended, if 
the construction contended for by the Plaintiff were to 
be admitted There is no calculating how far it might 
be carried by parents and children dying under age, or 
continuing under other disabilities in succession.” And 
then applying himself to statutes of this description, he 
says, The statute meant, that the heir of every per¬ 
son, to which person a« right of entry had accrued 
during any of the disabilities there stated, should have 
ten vears from the death of his ancestor to whom the 
right firsL accrued during the period of disability, and who 
died under such disability.” That language was after¬ 
wards adopted by the rest of the Court. But, it is said, 
that there is a distinction between the heir of one seised 
in fee, and the heir of a donee in tail, because the former 
takes clearly by descent, the latter forvaam doni. 
That distinction was taken in Cotterd v. Dutton^ but it 
was rqmdiated by Heath and C^mhre Js., and the case 
is ail authority in point to shew, that the statute runs 
from the time when the title first descends or falls. On 
this ground, therefore, judgment must be given for the 
Defendant, 

Park J. It has been the endeavour of the juris- 
j^rudence of all civilized countries, to give repose to the 
possession of property, and the question is, whether we 
shall not give the* best effect to this statute, by 
bolding that the time specified begins to run from tbc 
period when the title first descends or falls. It has 
been urged, that* the Plaintiff's case is entitled to the 
indulgent consideration of the Court, but I think the 
indulgence ought to incline the other way ; for, unless 
the limit pointed out by the statute be observed, no 
man is safe, but may be reduced to poverty after long 
and undisputed possession. I agree in the observations 
made by my Lord on the statute of James^ and that the 

preamble 
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preamble of the sftaithle settles this q|a^bh: how should 1822. 
we quiet menV estates if we acceded to ttie areumeots 
advanced On the part of the Defendant CottereUv, 

Butiont if not eicactly in point, is as nearl;f so as can be, ICays. 
and, if any argument coniH arise on the course of courts of 
equity, Monoid C. J., who was convemant with those 
courts, was capable of giving it its due weight; he idso 
puts the similarity between the cas^ on the statute of 
Jamesi and the cases on the statute of fin@. As to the 
arguments on ttie construction of the S2 Hen* 8;, it is 
cldar the statute of James passed, because tlm former 
had been found insutticimit for its purpose. Under all 
the circumstances of this case, 1 think the judgment 
must be for the Defendant 

Burhougsh J. The statute of limitations was in¬ 
tended to quiet possmions, and particularly as to 
landed property; and we are to cany into effect the 
object of the statute; now, if men were permitted to lie by 
till deeds and evidences were lost no one could be safo, 
and they might lie by to any length of time^ if they 
could exceed the time prescribed by the statute. . The 
only question we have to decide here is, whether the 
replications to the seven last pleas are good, and I 
think that all which do not allege a seisin in the de¬ 
mandant within 20 years, are bad. There is no surfo 
allegation here. It is clear, that* in the formedon it is 
not necessary to aU^^ a seisin in the doneCs, becaoso.it 
is sofocient if a declaration be certain to a certain in¬ 
tent in general, but in the atter pleading there must be 
a higher degree of certainty, specially when the very 
point which would confer a title is denied. It is clear, 
that by the demurrer, it must be taken for granted, that 
the demandant was not seised within 20 years; if so, when 
did the title first descend ? immediatriy on the death of 
Henry Tolsoa, and the formedon ifoould have l>een brought 
within 20 years after that event. The formedon being a 

Yol. Ill, Q proceeding 
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proceeding under the statute West. 2., if one tenant in 
tail discontinues, his heirs are put to a mere right and 
cannot bring their forinedon. Hunt v. Bum («). There 
is a $l;rong aiialogy between the cases on the statute of 
fines, and on this statute; but I object to Brooks* 
readings as authority. They were no more than 
lectures^ and the case cited from them has no bearing 
on the subject, because the action was wrong, and the 
Plaintiff, therefore, out of court. 


Richardson J. The question on this record is, 
lyhether the 20 years under the statute of James begin 
to run when the title descends to the first heir in tail, 
or whether each succeeding tenant has a right to sue 
during 20 years after the decease of his predecessor. 
In my opinion, the words of the statute are a sufficient 
answer to the present demandant. The first section of 
the statute is dirided into four clauses; the first clause 
relates to proceeding's or rights in existence at the time 
of the passing of the statute; the second, to such as 
should arise afterwards. The first clause enacts, that 
all writs of formedon in descender, formedon in re¬ 
mainder, apd formedon in reverter, at any time here¬ 
after to pft sued or brought of, or for any manors, lands, 
tepements or hereditaments, whereunto any person or 
persons now hath or have any title, or cause to have or 
pursue any such writ, shall be sued and taken within 
20 years next after the end of this present session of 
parliament. And after the said 20 years expired, no 
such person or perisons, or any of their heirs, shall have 
or maintain any such v^it of, or for any of the said 
manors, lands, tenements or hereditaments;*' if they 
do not enter within the time prescribed by the statute, 
what is the consequence? “ that such [persons, so 
not entering, shall be utterly excluded and disabled 
from such entry after to be made.” Upon this branch 

(•) a Sati. i Xarw* tJ9* 


of 
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of the first section, it is clear on the words of the 
statute, that if a person who was entitled at the passing 
of the statute, did not sue within 20 yeai*s|, he and his 
heirs were barred. But it is urged, that in the second 
clause, the word heirs is not found } true; but it would 
be extraordinary if we shpuld put a constructipp pp 
that clause different from the construction on t^e first 
The second clause runs thps^ and that all writs of 
forraedon in descender, formedon in remainder, and 
formedori in reverter, of any manors, lands, tenements, 
or other hereditaments whatsoever, at any time hereafter 
to be sued or brought by occasion, or ineens of any 
title or cause hereafter happening, shall be sued and 
tak^ within 20 years next aftpr the title and pause of 
action first descended or lallen, and at no time ailer the 
said 20 years.” What is the meaning of the words 
** next after the title, and cause of action Jirsi descended 
or fallen ?” We must put on the words of this clause a- 
construction consistent with the words of the and 
whether for a cause of action arising before ov afitj^. the 
passing of the statnte, persons not suing in time, and 
their heirst are barfed. The decisions on this statute 
are not mimerous, but Cotterell v. Duttm point,* 
and the distinction between the heir of teuam in fee, 
and the heif of tenant in tai^ was urged in thaf case «a 
it has been in the present, biit was overruled, 
Heath stated that no such difference existed* 
learned Judge put the same construction on thif statute 
as 1 am bpund to do; and according to that ponstruotionf 
it appears that Uiis title is stale. I think it unuecessai'y 
to adveft to the statute of fine^ but if | were to dp sq, 
I should think it right to put the same construction qp 
all the statutes of limitation pursuant fp the diptum pf 
Abbott C. J. in Murray v, M(^st Indm Company, 
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Rex u. Webb, (a) 

prisoner was tried before Besf J., at the last 
Wilt&hire assizes. 

The indictment charged 'him with feloniously forging 
and counterfeiting a certain bill of exchange as fol¬ 
lows: 

154 /. 9 ^. Od. 

WiltoHi Wilts, Dec, 21st, 1818 - 

Two months after date, pay to my order one hundred 
and fifty-four pounds nine shillings, for value received 
and balance of account. 

John Webb, 

To Mr. Thos. Bowden, 

Baize Manufacturer, 

Bomford, Essex. 

Accepted, Thos, Bowden, 
Payable when due at 
No. 40, Cmtle-Street, 
Holbom, Eondon. 

With intention to defraud Wadham Lock^ William 
Hughes, and Henry Saunders, against the statute, &c. 
The second count was for feloniously uttering and pub¬ 
lishing the same as true, with the like intention. The 
third count was for forging an acceptance (setting out 
the acceptance as above) with the like intention. And 
the fourth count was for ultering and publishing the said 
acceptance with the like intention. 

It was proved on the part of the prosecution 
that no Thomas Bowden (the person appearing on 

(a) Cam, Scacch. Nov. 13. ahips, who was present, for the 
x8x 9> The Reporters are in- statement of this case, and the 
debted to one of their Lord- decision thereon. 


the 
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the bill to be the acceptor) lived at No. 40, Castle- 1819. 
Street, Holhom; and that no such person ever resided 
or carried on business, or was ever heard of at Bxmjbrd, v. 
in lEiSsex; and that there is no baize manufactory in Wkbb, 

JRomford. 

On the part of the prisoner it was proved by a wit¬ 
ness, who stated himself to have been a partner in 
business with Thomas Bcmden (the acceptor), that the 
acceptance was the hand-writing of Thomas Bofwden. 

This witness, on his cross-examination, said, that 
Bowden never carried on the business of a baize manu¬ 
facturer at Romford, and that the prisoner had known 
Bowden many years. Another witness said he knew 
Bowden, and that the acceptance was his hand-writing. 

This second witness said, that he kept the house No. 40, 
Castle-Street, Holhom, (the place where the bill is made 
payable), and that he was surprised at Bowden*^ accept¬ 
ing the bill payable at No. 40, Castle-Street, Holhom, as 
he did not reside there, and had no authority from this 
witness to make any bills payable at that house. 

BestJ. desired the jury, first, to consider whether 
there was any such person as Thomas Bcnsi^, and 
if there was, whether the acceptance was^is. The 
learned Judge told them, if there was no su(ii person, 
or the acceptance was not his, and the prisoner, at the 
time he ofiered the bill to the prosecutors, knew, either 
that there was no such person, or, if there was, jhat 
he had not accepted it, they should find him guilty: 
and further directed the jury, if they thought the 
acceptance was Bowden^s writing, to find whether be 
ever lived at Romford, or carried on the business of a 
baize manufacturer there; and told them that, if they ‘ 
thought Bowden never lived at Romford, or carried on 
any manufactory there, and that the prisoner, who ap¬ 
peared from the evidence to be acquaint^ with him, 

Q 3 knew 




that, dtl addr^sstiig tBe bill to B&aodent as baiise 
kl^b m&hUflictuf«r &t Rotnfhrd^ bi6 was giving him a Tatse 
dest;H|jtioH, the fMhQiileht t>tii-pose of giving credit 
to th^! bill, they should find hihi guilty; and tbnt ttie 
Judge would submit the propriety of ihe conviction 
dhder these drbuih^tatices to the fudges, lllhie jury 
fbund, that there ho such person as Thomas Bcmdeiu 
Best 3. thought that ihercalvas ^ch a person, and that 
the £icd*ptatiee was hb hand-tvrlling, and wished, therc- 
fbfe, fblr the opinioh of the Judges, whether, assuming 
that the acceptance Was the llattd-writihg of Bawdehf the 
prlsOhet^ by the giving, dti the face df the bill, Bow^m 
a false descriptltiti, ant| littbring the bill after it was 
accepted bf Bataden -With this false description, with 
intent to defraud, brpUghl hkiiself within any of the 
Chants of the indicthieilt against hltii. 

Eleven of the Judges {Besi 3. being *lt Chambers) 
wCre of opinion that this celse did not fall within the 
decision of Paideels and Breton’s case, 2 East, P. C. 563. 
S. C. 2 L^achy 775.; but that, though a gross fraud? it 
was Ho for^ry. 



ARGUED AND DETERMINED 


XN THt 

Court of COMMON PLEAS, 

ANIt 


OTHER COURTS, 

XH 

Eagter Term, 

tn the Ili'Kird Year of the Reign of GtEorge IV. 


MEMORANDA. 

In the last vacation Roheti Henrif Bhmet Ei]., Sef« 
jeant at Law, was appointed Chief J^ustice of the 
Supreme Court of Judicature m Ber^al^ and received 
the honour of knighthood. And 

Willingham Franklin Esq., Barrister at Law, was 
appointed one of the Judges of the Supreme Court of 
Judicature at Madras^ and received the same honour. 
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A^ril j»9. 

On an applt' 
cation for a 
new trial, it 
appeared that 
a witness, 
who gave 
himself a 
false name at 
the trial, and 
was sworn on 
the gospels, 
was, at that 
time, a Jew: 
Held, that the 
objection cam» 
too late, and 
that the oath, 
as taken, sub¬ 
jected the wit¬ 
ness to the 
consequences 
of peijury, if 
he had sworn 
falselj'. 


Sells v, Hoaee. 

"pTAUGHAN Seijt, for the Defendant, moved for a 
new trial in this caus^ on the ground, among 
others, that a person caHing himself Joseph Manmngf 
had been duly swom on the Gospels as a Christian: 
whereas it had been discovered since the trial, that his 
real name was Solomon Money, that he was a Jew before 
and at the time of the trial, and that he was still a regular 
attendant at the synagogue. The learned Serjt. urged, 
that the jury, in coming to the conclusion which they 
had done, must have believed the testimony of this 
witness, who had given his evidence under a sanction 
which he could not, from his religion, consider 
binding. 

But the Court held, that the objection came too 
late (a), and that it would be productive of great danger 
and confusion if such affidavits were received. They 
were unanimously of opinion, that the oath, as taken, 
was binding on the witness both as a moral and re¬ 
ligious obligation; and Richardson J. observed, that, 
if the witness had sworn falsely, he would be subject to 
the penalties of perjury, if indicted, and convicted of 
that offence, under tlie oath which he had taken. 

{a) See Plnllipps*s Evidence, authorities there collected. 

Tol. I. p. 24. edit. and the 
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Eichaed Anoel Nobes v. Mountain and 

Others. * 


April 19, 


^RESPASS against the Defendants, (x>nimissioners A bankrupt 

of bankrupt, for false imprisonment. At the trial, i** 

sworn before 

before Bitrrot^h J., Salisbury Lent assizes, 1822 , the De- the commU- 
fendants justified under their warrant, which was made doners, on the 
out in consequence of the Plaintiff’s refusing to be kgd”addser^* 
sworn till his attorney arrived, though some delay was had not arriv- 
first granted in the expectation of such arrival. The •. 

^ * tuWT wArrRnt 

warrant, signed and sealed by the Defendants, (after for his com- 

reciting the commission; that the commissioners having mitment, stat- 

begun to execute the commission, had, on examination thatch"refused 

of witnesses, found the Plaintiff a bankrupt; that no- to be swom, 

tice was given in the Gazette for the Plaintiff to sur- -was sufiBcient, 

, without addmg 

render himself on certain days then past, and at a place the reason as- 

in the warrant named, and that the Plaintiff did not “gned by the 

surrender himself; in consequence whereof the Plaintiff 

was duly summoned, as had’ been represented to the Held, also, 

commissioners, in pursuance of their summons for that 

* rant commit. 

purpose, to appear before them, the major part of the ting him « un. 
commissioners in the said commission named, on the such time a$ 
2(>th March last, at the White Hart, Cricklade, then and himself to 
there to be examined, and make a full disclosure and us, or the ma. 
discovery of his estate and effects; and that the Plain- of the 

tiff did not surrender himself to the major part of the sbners by the 
said commissioners, who had signed a certificate thereof, 'f'** commis- 
proceeded as follows: And whereas the said Richard and authorised, 
Angel Nobes having been committed to his majesty’s gaol and take the 
of Negate (a), and being this day brought before us, the by*W**for****^ 

that purpose, 

and full axiBwer make to our or their satisfaction to the questions which may be 
put to him by virtue of the said commission,” was sufficient; and that by “ the 
questions which may be put to him by virtue of the said comissioners,” must be 
implied legal questions. 

(a) Under a judge’s warrant. Defendants, for not appearing to 
granted on the certificate of the their summons, 

major 
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Nobss 


V, 


Mountain. 


major part of the commissioners in the said commission 
named and authorized, by our messenger, in pursuance 
of our warrant for that purport?, td make a fUU discovery 
and disclosure of his estate and effects, was then and there 


duly called upon to take the oath usually administered 
to bankrupts, in order to our requiring him to make 
such disclosure and discovery of his estate and effects as 
aforesaid ; but the said Rit^iard Angel Nohes^ in contempt 
of our authority and in disobedience to the said commis*' 
sion, absolutely refused to take such oath; These are, 
therefore, to will, require, and authorize you, imme* 
diately upon the receipt hereof, to take into your custody 
the body of the said Richard Angel NobeSt and him 
safely convey to his majesty’s prison in and for the said 
county of WiltSi and him there to deliver to the keeper 
* of the said prison, who is hereby required and autho¬ 
rized, by virtue of the commission and statutes aforesaid, 
to receive the said Richard Angel Nobes into his custody, 
and him safely keep and detain, without bail or main- 
prize, until such time as he shall submit himself to us, or 
the major part of the said commissioners by the said com¬ 
mission named and authorized, and take the oath pre-^ 
scribed by law for that purpose, and full answer make, to 
our or their satifaction, to the questions mohich may be put 
to 'him by virtue of the said commission >• and for so doing 
this shall be your sufficient warrant. Given under our 
hands and seals at Crkklade, in the county of Wilts, this 
10th day of May, in the year of our Lord 1821. A ver¬ 
dict having been found for the Defendants, 


Pell Serjt. now moved Tor a new trial, on the ground 
that the power vested in commissioners of bankrupt 
being unknown to the common law, and such as ought 
to be strictly pursued and watched, the plaintiff 
ought to have been remanded under the judge’s war¬ 
rant, or tl>at the commissioners’ warrant ought to have 

stated 
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stated tile excuse odered by tbe plaintiff, wiien be J 

fused to be swora, and to liave commilteti him only till ^ 
be should answer all temful questions; thal^ beirijr tbe 
expression used in the statute {a) : bo insisted, that the RIountajn. 
latter objection, though technical only, ought to ^vail 
ih such a cause; and be cited NaiMn*s case (5), Brkbp*s 
cAse (c), HoUingsheaff^ case (d), and Millet^k ca^ Ve)i 
relying on the report of it in BlackstbiHe, As to the opi*- 
nion of tbe Court on tbe objection to tbe concluding 
words of the warrant m that case. Ahd he Obdeavout^ 
to distinguish the present case from p&9te Page. (J') 

Dallas C.J. In a case Of this descriplion, it would 
be ho answer to ah objection to urge that it was merely 
technical; because it is often the duty of coiinsi^ to 
take such objections in fbvoiir of tbfc liberty of the Sub¬ 
ject ; but, when taken, they can only receive a reason¬ 
able construction. What are the Facts of tbii* case? 

The Plaintiff was taken before the commissioners to bfe 
examined, arid, if he wished to postpone his examih- 
ation till the arrival of his professional adviser, his 
course of proceeding was obvious; be should have sub¬ 
mitted to be sworn at once, and then have requested to 
be remanded till such time as he might deem conve¬ 
nient. But unless he submitted, I do riot sec how thb 
commissioners could take his statement of a single fact; 
every allegatiori so made miist have been irregular. It 
must, therefore, be borne iii mind, that the Plaintiff was 
not committed for refusing to answer questions, but frir 
refusing to be examined altogether. • If he had been 
committed for refusing to answer ariy particular question, 
such question ought certainly to have appeared on the 

(«) s a* 30- x6* (r) 3 4*0. \ J8/. W*. 

[h\ ZiS'/r. 88o. S.C. 

(f) I LJ. Rajm, 99. (/“) i A, 548. 

[d] a Xtif. 851. 





S36 


1832. 

NOfBBS 


V. 

Mountain. 




CASES iH EASTER TERM 

$ 

warrant; for no man is bound to answer a question 
illegally put: but this is not a case of that description. 
The objection, which resolves itself into an objection to 
the form oV the warrant, though merely technical, might 
have been conclusive if a case had been adduced to 
support it: but I know of no case determined in ex¬ 
press terms on such a ground, nor any which can sup¬ 
port it by analogy. We must, therefore, look at the 
statute, and that, in the sixteenth section, empowers the 
commissioners to commit the bankrupt till he answer 
such lawful questions as may be put to him. 

Undoubt^ly, every question put by a legal tribunal 
will be intended to be lawful, though the word is often 
introduced for the sake of caution; but it is afterwards 
dropped in this same section of the statute, where the 
language is, “ It shall and may be lawful to and for the 
said commissioners, or the major part of them, by war¬ 
rant, under their hands and seals, to commit him, her, 
or them to such prison as the said commissioners, or 
the major part of them, shall think fit, there to remain 
without bail or mainprize, until such time as such per¬ 
son or persons shall submit him, her, or themselves to 
the said commissioners, and full answer make to the 
satisfaction of the said commissioners to all such ques¬ 
tions as shall be put to him, her, or them as aforesaid.” 
By the expression “ such questions” will be intended 
legal questions, till the contrary appears; and in case 
of a commitment for refusal to answer any particular 
question, the contrary would appear on the face of the 
warrant, if the question were illegal. But the bankrupt 
is bound to submit in* the first instance ; he has failed 
to do so, before any questions were put; and, 1 think, 
this warrant does sufficiently follow the statute, and that 
the bankrupt was properly committed. 


Park J. No one, who sits here, disputes the general 
principle, that the commissioners* authority must be 

pursued 
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pursued strictly; but there is no objection to this war¬ 
rant on the face of it, whether it be considered on the 
statute or on the constant usage. The confuj^ion has, I 
think, arisen from its being supposed that the bankrupt 
was committed for not answering a particular question; 
whereas, persisting in his refusal to be sworn, he was 
committed for not submitting at all. The form of the 
oath is, “ You shall true answer make to all such ques¬ 
tions as shall be put to you,” not “ to all such lati^ul 
questionsfor the commissioners cannot put any ques¬ 
tions save such as are lawful. The commitment pursues 
the terms of the oath, and the language of the act: it is 
in the form which is generally used; and I have no 
doubt that the commitment is lawful. 



Nobes 


Mountain. 


Burrough J. I am satisfied with the commitment 
now, as I was at the trial. This is not like a case where 
a bankrupt is committed for not answering some special 
question; but it is a case where the bankrupt resists the 
authority of the commissioners, and refuses to be sworn 
or to submit to any examination at all, and the com¬ 
missioners could not act otherwise than as they have 
done. The bankrupt might have demurred, if an illegal 
question had been put to him; but the words on the 
face of the warrant, “ the questions which may be put 
to him by virtue of the said commission,” must be in¬ 
tended to mean legal questions. 

As to any hardship upon the bankrupt, I can see 
none in the case. The commissioners waited some time 
for the arrival of his attorney, and, after his commitment, 
he might have been brought up whenever he pleased. 

Richardson J. The objection relied on for the 
Plaintiff, is the omission of the word lawful: but I am 
of opinion that the law does not require that word to be 
inserted. 1 he sixteenth section of the 5 Geo, 2. c, 30. 

does 



«88 


^ C4SE§ EASTER TERM 


1822 * 

Nobics 


v» 

Mountain. 


does not repeat the word lawful after employing it 
once, but it is to be implied that the act speaks all along 
of lawful questions j for no questions save lawful ques¬ 
tions can tie put; and the same must be implied as to 
this warrant, which, here, seems to me to correspond 
with the statute. Nor do the cases come up to this: 
Miller*% case is the nearest; but the objection to the 
conclusion of the wariant there, was, not the omission 
of the word lawful,’ but that some of the questions asked 
were not inserted in the warrant, and the decision was 
perfectly right. No case, therefore, comes up to this 
objection, nor do the words of the statute. 

Another objection was incidentally taken, and it was 
said that the bankrupt ought to have been remanded 
under the judge’s warrant; but I think that a mistake. 
The fourteenth section empowers judges to appre¬ 
hend and commit the bankrupt, upon the certificate 
of the commissioners, to gaol, “ there to remain until 
he, she, or they be removed by order of the said com¬ 
missioners, or the major part of them, by warrant under 
their hands and seals.” It seems to me that the bank¬ 
rupt could not have been remanded under the judge’s 
warrant; for, when he was brought before the commis¬ 
sioners, the judge’s authority was at an end. The com¬ 
missioners were bound to detain the bankrupt till he 
submitted to answer: I do not think the commissioners 
could have acted otherwise; and there is not any 
weight in the objection that the excuse assigned by him 
for not answering should have been set forth on the 
warrant. No exc^ise could be admitted for a refusal to 
submit to be sworn. I am of opinion that there is no 
ground on which this application can be supported. 


Rule refused. 
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'^^RESPASS against the Defendant as surveyor to 
the commissioners under the Witham drainage 
act. {a) The wrong complained of was the digging of 
a ditch of unusual width and depth, and throwing the 
soil, &c. on the land of the Plaintiff, whereby Plain¬ 
tiff’s crop of cole-seed was spoiled, and some of his 
sheep drowned. The ditch was dug about a year be¬ 
fore the commencement of the action. The sheep were 
drowned, and the crop of cole-seed was spoiled, within 
six months of such commencement. At the last Lm- 
coln assizes, Bt st J,, before whom the action was tried, 
was of opinion that the action ought to have been 
brought within six months from the digging of the 
ditch, and directed a nonsuit; but gave leave to move 
to set it aside. Accordingly, 


Vaughan Serjt. now moved for a rule nisi to that effect, 
upon the ground that the commissioners could not 
claim the benefit of the clause, (which directs that all 
actions against the comipissioners shall be brought 
within six months, and not afterwards,) unless it ap¬ 
peared that they had offered the compensation, or taken 
the other steps directed by the 9ist section (i) of the 

t 

act. 


The surveyor 
under a drain¬ 
age statute is 
entitled to take 
advantage of a 
clause limiting 
the commence¬ 
ment of actions 
to six months 
after the act 
complained of, 
though it does 
not appear he 
has made the 
compensation 
directed by the 
statute for the 
act complained 
of, or pursued 
the cour.<>e on 
the observance 
of which the 
statute enables 
him to enter 
on the lands 
of otliers. 


(a) a Geo. 3. c. 3a. 

(^) By the 91st section the 
commissioners are em^Ktwereil to 
purchase Iand'>,&c.and where per¬ 
sons shall refuse or neglect to treat, 
the commissioners are empowered 
to issue their warrant to the sheriff 
to impanel a jury, which “ shall 
enquire of, assess, and ascertain. 


the sum or.«um$ of money to be 
paid, for the purchase of such 
lands, tenements, or heredita¬ 
ments, or the recompense to be 
made for damages that may or 
shall be sustained as afore aid, 
and to settle and ascertain in 
what proportions the sum or 
sums so assessed ahall be paid to 

ffie 
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act, which, he contended, must be deemed conditions 
precedent to the claiming any protection under the act, 
since it appeared by the 9‘1-th section (as), that the 
commissioners’ right of entry arose only on their pursuing 
the course there pointed out; in the same manner as 
by the usual provisions of turnpike acts, the digging of 
gravel is only allowed where a proper compensation 
has been offered. 

But the Court refused the rule, observing, that the 
act contained nothing which afforded any ground for 
supposing that, even if the provisions pressed on their 
notice had not been complied with, the action against 
the oilnmissioners could, therefore, be brought at any 
unlimited time; and 

Vaughan took nothing by his motion. 


the several persons interested in 
the premises; and the said re- 
spective commissioners# or any 
five or more of them, shall give 
judgment for such purchase-mo¬ 
nies or recompense so to be as¬ 
sessed by such juries; which 
said verdict, and the judgment 
thereupon pronounced by the said 
respective commissioners, or any 
five or more of them, shall be 
binding and conclusive, to all in¬ 
tents and purposes, against all 
parties.” 

(a) By the 94th section, it is 
enact^, « That upon payment 
of such sum or sumfi of money 
as shall be agreed upon between 
the said respective commissioners, 
or any five or more of them, and 
the party or parties interested, or 
of such sum or sums of money 
as shall be assessed by any such 
jury to such party or parties, or 
legal tender thereof made, or to 
the principal officer or officers of 


any such bodies politic, corporate, 
or collegiate ; or if he, she, or 
they cannot be found, or shall 
refuse to accept such money, 
upon payment thereof to such 
person or persons as the said re¬ 
spective commissioners, or any 
five or more of them, shall, 
l^y writing under their hands, 
appoint for the use of, and to be 
paid upon demand, without fee 
or reward, to such party or par¬ 
ties respectively, the said respec¬ 
tive commissioners, and all per¬ 
sons employed or authorized by 
them, or any five or more of 
them, shall have full power and 
authority to enter upon the lands, 
tenements, or hereditaments, in re¬ 
spect whereof such monies were 
so agreed for or assessed, and to 
make use of such lands, tene¬ 
ments, and hereditaments, for 
the purposes of this act; and 
they shall be, and are hereby in¬ 
demnified for so doing.” 
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Ford v, Webb. 


Aprii 30. 


J^EBT on stat. 2 Geo. 2. c. 23., intituled an act Debt on sut. 

for the better regulation of attornies and solicitors.” * a. e.a^. 
The sixth count of the declaration (on which alone the so[icltor”fn*tlie 
case turned,) stated, that “the Defendant within 12 Court of Chan- 

months before action brought, did unlawfully, in his th7maTtwof 

own name, act as a solicitor for and on the behalf of t. S., a bank- 

certain persons, viz. Isaac Howell, Charles Hare, and 

Edward Jones, in his Majesty’s Court of Chancoi^', (the bi.i*ng ^ solid- 

said court then being held at Wesiminsier, &c. a® then tor of the lald 

and there being a court in which solicitors had been 

accustomably admitted and sworn,) in the carrying on of ing proved 

certain proceedings in the said court, viz. proceedings in 
1 <• n ■ , 11 /• • Defendant 

the matter or one 1 hrmas Smith, a bankrupt, for and in ^ solicitor 

expectation of gain, fee, and reward, the defendant not of the court) 

then being, nor having been admitted and enrolled a 

solicitor of the said court, or an attorney or solicitor had been in- 

of any one of the courts of law or equity mentioned s|''“™«tJtal m 
, . n . ■ 1 . o .. the matter of 

in a certain act, &c. intituled, &c. Elea, general ^ petition to 

i^ue. At the trial before Dallas C. J., at the West- Lord 

minster sittings after Michaelmas term last, it ap- [jie^"reditms*^ 

pcared that the creditors of the bankrupt conceiv- of T.s. 

ing that the costs of the commission against Smith 

had been overcharged, applied to the defendant, who of ce,taln ad- 

was not an attorney, but a certificated conveyancer, pitied solicit- 

to get the bill taxed, and one of them stated that 

he gave the defendant directions to that effect; the bankruptcy,") 

action was brought against the defendant for acting as pg^thTtaxa 

solicitor in the matter of a petition to the Lord Chati- Uon of the 

bill of the 

solicitor to the commission, was nonsuited, and the Court refused to bet the nonsuit 
aside ; Semh/e, that proceedings in bankruptcy are not proceedings in Chancery. 


VOL. III. 


cel lor 
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cellor to have the bill taxed. The petition, intituled 
“ In Bankruptcy,” was in the name of certain admit¬ 
ted and enrolled solicitors, and sent by them to the 
defendant in the country, in whose presence it was 
signed by the parties concerned. Dallas C. J. was of 
opinion, that the action could not be maintained, and 
the plaintiff was non-suited, with leave to move to set 
the nonsuit aside and have a new trial. Accordingly, 

Lens Serjt. in the lost term obtained a rule nisi to 
that effect. And now 

Bosanquet Serjt., who shewed cause against the rule, 
main^ relied on the circumstance, that this proceeding 
was not in Chancery, that the petition was intituled In 
Bankruptcy,” not “ In Chancery,” and that if it had 
been intituled “ In Chancery,” the Chancellor could not 
have heard it. JSx parte Lund, {a) 

Ijens, in support of the rule, contended, that by pro¬ 
ceedings in Chancery were to be understood all such 
proceedings as came into the Court of Chancery ; such 
as cases of lunacy and bankruptcy; otherwise much 
business done in the Court would be out of the reach 
of the act; that the Lord Clmncellor, therefore, when 
sitting in bankruptcy, was sitting in Chancery; and 
he cited the words, of Man,^cld C. J. in Collins v. 
Nicholson [b\ ** It is now decided, that all proceed¬ 
ings by petition to the Chancellor are proceedings in 
Chancery.” 

The Court concurred in discharging the rule. 
Park J. observed, that the Lord Chancellor sat in 
bankruptcy under a separate commission; and that 

(^t) 6 Feu jm, •]%%. (A) % Taunt. i%%. 

the 
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the Judges who were empowered to sit for the Lord 181^ 
ChaneeJlop, as keeper of the great ^eat, could Hot sit in 
bankruptcy, liicharthon J. added, that the declar* 
ation, wtiich alleged chat the defendant ha^ acted as a wI^b. 
solicitor in the carrying on of certain proceedings in 
the Court of Chancery, had not h^n borne out. 

Rule discharged, {a) 

4 

(a) SpP sUt. 53 fffO. 3. c. 94, 4, i, a, sad 3. 


Langley Sneyd an 4 Others, 


Maj 8 . 


^HIS case came before the Court by the direction on the 
of his Honour the Vice Chancellor, and arose marriage of 
under the following circumstances. conw^ed 

property to 

the use of hjinself for life; repiain^er lo the of B.f his dMighter’s intended 
husband, for life ; renuinder to the use of C. for life; remait|^er to the use of the 
son« of the marriage successively in tail ; lemainder to the use of the daughters of 
the marriage as tenants in common in tail; reversion to the use of A- A. 
afterwards, on his death, devised all hji^ prop^r^y, pojt befpf^ sattMt to the use of 
his widow' for life; remainder to the u$e of B, for life; remainder to the use of 
C. for life ; remainder to (he use of their sons successivdy in tail, (subject to a term 
for thp proyLion of ^rppnger children;! ipmaiadep tochg us^ pf daughters as 
tenants in common in tail; remainder to the of C. apd her |h^s. B. and C. 
afterwards levied a fine of all the before-mentioned premises to the use (subject to 
the uses ia the settlement and W'ili mentioned), of such person as C, by will in 
writing, or any writing of appointment purpordng yriU Jff h? Ijy her signed, in 

the presence of, and attested by three or mpre witnesses, should appoint; (which 
will, or w'riting of appointment in nature of a will, C., notw'ithstandiiig her coverture, 
was thereby empowered to make,) and, in the ipean ;uid fpr want of such 
appointment for the whole or any part, to the use of C. and I’fF ^*®*.to* ^ having 

survived B., by whom she had no is-ue, married jD., whom she also survived, and 
then died, leaving B. an only $on by D. To this son C, in 18x9, by an instru¬ 
ment purporting tp be her will, siped jn the prespB^p of, attested by three 
witnesses, left all lier real estate in fee, the instrument containing a provision 
that the property should go over to C/b sistar in case of JB/s dying in C.*s lifetime. 
£. ahorriy a/terw^nls died a ipinor, inte$f;tte pod without iss^; ^fld, x. that the 
instrument executed by C. in 1819, did not, as to the estates comprised in the fine, 
operate as an execution of C/s power of appointment, but as a derise by her by 
for-9f h|r 4, TkU £• by denttst firom hi; jwadux, and not by 

purdiase. 

R 2 


Inden- 
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1822. Indentures of lease and release, and settlement, 
bearing date, Febniaty 1777, were executed by and be- 
V. tween William Baim/er of the first part; Thomas Let/ and 

SMExn. John Goodwin of the second part; Moreton Walhouse and 
Arthur Bawyei't brother of the said William Bomyer, of 
the third part; Edward Walhouse Okeovery only child 
and heir apparent of the said Moreton JValhousey of the 
fourth part; and Margaret Boomer, daughter and only 
child and heiress apparent of the said William Bowyer, 
of the fifth part; whereby (after reciting that a marriage 
was intended then shortly to be solemnized between the 
said Edward Walhouse Okeovery and Margaret Bowyery 
by the mutual consent of their respective fathers, and 
further reciting a settlement made by Moreton IValhouse, 
in prospect of the marriage, and providing for younger 
children,) William Bowyer (in consideration of the in¬ 
tended marriage, and of the settlement and conveyance 
so made by Moreton Walhousey and for settling and con¬ 
veying the manor, &c. thereinafter mentioned to snch 
uses, &c, as are thereinafter mentioned, and for making 
a provision for the said Margaret Bowyer and the issue 
of the said marriage,) did grant, &c. to Thomas Ley 
and John Goodwiuy their heirs and assigns, the manor, &c. 
therein particularly mentioned, to hold the same unto 
Thomas Ley and John Goodwiity their heirs and assigns, 
to the uses thereinafter mentioned, to take effect from 
the solemnization of the said intcndetl marriage, viz. to 
thp use of William Bemya' and his assigns during his 
life, without impeachment of waste ; remainder to the 
use of Thomas Lc^ and John Goodwin, and their heirs 
during his life, in trust to support contingent uses and 
estates; remainder to the use of Edward Walhouse 
Okeover and his assigns for the term of his life, without 
impeachment of waste; remainder to the use of the 
said trustees and their heirs during his life, to support 
contingent remainders; remainder to the use of Mar¬ 
garet 
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garet Bofwyer^ his then intended wife, and her assigns 
during her life, without impeachment of waste; re¬ 
mainder to the use of the same trustees and their heirs 
during her life, to support contingent remainders; re¬ 
mainder to the use of Moreton Wallmm and Arthur 
Bawyer^ their executors, administrators, and assigns, for 
the term of 500 years, without impeachment of waste, 
U})on certain trusts therein mentioned, for the raising 
portions and maintenance for daughters and younger 
sons ; remainder to the use of the first and other sons 
of Edward Walhome Oheover, on the body of Margaret* 
his intended wife, to be begotten, and of the heirs of 
their respective bodies successively; remainder to the 
use of the daughters of Edward Walhotise Okcffver, on 
the body of the said Margaret to be begotten, equally as 
tenants in connnon, and of the heirs of their respective 
bodies, witli remainder or reversion to the use of IVilliam 
Bawycr for ever. 

Soon after the execution of these indentures of 
Ftbniary 1777 , the m.-irriage was solemnized between 
Edward IValhouftc Okeover and Margaret Bowya\ 

Afterwards, IVilliam Bowycr duly made and published 
his last will and testament in writing, dated Sepimber 
1780 , whereby (amongst other thnigs) he devised to 
Thomas Ley and Arthur Bawyer^ their heii's and assigns, 
all and every his real estates whatsoever not settled on 
his daughter’s marriage with Edward Walhome Okeover^ 
except certain estates therein mentioned, subject to the 
payment of such part of his debts us the estates so 
excepted should fall short of paying, to the use of his 
wife, Christiana Boxiyet f for the term of her life, without 
impeachment of waste in lieu of dower; remainder to 
the use of his son-in-law, Edward Walhome Okeerver^ for 
his life, without impeachment of waste; remainder to 
the use of the same trustees, and their heirs during his 
life, in trust tp support contingent uses; remainder to 

K 3 the 
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1822* the use of his daughter Margaret Okeemr, wife of JSd- 
Walkome Okecn}ei\ ^or her life without impcach- 
meni of waste; remainder to the use of the same trustees 
Sitllll). and their iie*ir8 during her life, in trust to support con- 
tirigeni uses, and from and Immediately aller her decease, 
(subject to and charged, and chargeable witli the sum 
of 750b/., payable to the daughter, younger sons, or 
younger son of jfer/aWrd t^at/wuse Okeavery by Margaret 
His wife,) to the use of tlie drst and other sons of Ed- 
%c^i. Walhouse tiJeemer^ on the body of Margaret his 
wife, and the heirs of their bodies respectively, succes¬ 
sively ; remainder to the use of the daughters o\'Edtioard 
Walhouse Okeovei', on ttie body of Margaret his wife, 
^ually, and the heirs of tlieir respective iiodies as 
ien^nts in common, witii remainder to the use of his 
daughter, Margtiret Okeover, her heirs and assigns 
for evdr. 

William l^miyer died in tiic same year without having 
revoked or altered his said will. 

Ah indenture, dated the i4th October^ 17 ^ 6 , was 
made and executed by and between l^dward Walhouse 
Okeover and MargS'et his wife, of the one part, and 
Jb/ni Sh^d, of the bther part, whereby (after reciting 
me indentures of lease and release and settlement of Feb^ 
rmry 17^7, and the said marriage and Will of William 
a&^eTy and the death df William Bcmyer, and that 
Christiana jBawyer was then living, and liiat Edward 
Walhouse Okeover liad not any issue by Margaret his 
^ife ; and alsd reciting, that Edward Walhouse Okeover 
and Margaret his wife, had consented and agreed, that 
thfe reversion and remainder in fee simple expectant, on 
thfe determination of the estates for life of Edward Wal- 
fibuse Okeovhr and Margaret his wife, and, in default of 
issue of their bodies, of and in the manor, and the 
iifeveral bther hereditaments and premises comprised in 
therein meotiohed indenture of release and settle¬ 
ment. 
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mCEt, and whereof Margaret Oke&mr was then seised} 
by virtue of or under the limitations contained in the 
same indenture} and also the reversion or remainder in 
fee simple, expectant on the determination of the several 
estates lor life of Christiana Bcmyer and Edward Wal- 
honse Okeover^ and Margaret his wife; and in default of 
issue of the body of Edward iValhimsc Okeoverf by 
garet his wife, and whereof JM^argaret Okeover was then 
seised or entitled to by virtue of or under the will of her 
late ialhcr, should be respectively limited, settled, and 
assured, in such manner and subject t6 such power of 
appointment by Margaret Oke&oer as thereinafter men¬ 
tioned; for which purpose they the said Edward WaU 
house Okeover and Margaret his wife, had agreed to levy 
such fine as thereinafter mentioned :) Edward Walhouse 
Okeover^ for himself and for Margaret his wife, their 
heirs, executors, and administrators, covenanted with 
John Sneyd^ his heirs and assigns, that they the said 
Edward Walhouse Okcovir and Margaret hi* wife, would 
levy a tine to John Snr^d, and his heirs, of the said 
manor, &c., in the said indentures of lease and release 
and will mentioned; first, to confirm the several uses, 
&c. in the said recited indenture of release and settle¬ 
ment and will, respectively limited, antecedent to the re¬ 
mainder or reversion in fee thereof, respectively limited 
to the right heirs of William Bawyert deceased, and to 
the use of Margaret Okeover, hen heirs and assigns for 
ever; and subject to the said several uses, &c. and^as 
the same should respectively end and determine, to the 
use of such person and persons, and for such estate and 
estates, and in such parts, shares, and proportions, and 
for such intents and purposes, and subject to such pro¬ 
visoes, restrictions, and limitations, as Margaret Okeover, 
from time to time, during her life, by her last will and 
testament in writing, or any writing of appointment, 
purporting such will to be by her signed and published 

11 ^ in 
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in the presence of and attested by three or more credible 
witnesses, (and which will, or writing of appointment in 
nature of a will, Margaret OJceover, notwithstanding her 
coverture, was thereby empowered to make) should di¬ 
rect or appoint, of or concerning the said premises, or 
of or concerning any part thereof; and as well for want 
of such direction or appointment, as in the mean time 
and until such direction or appointment should be made 
or given, and likewise subject to any such direction or 
appointment as should be so at any time made or given, 
where the same should not be a complete and absolute 
direction or appointment of the whole of the said pre¬ 
mises, or of the whole estate or interest thereini and as 
and when any estate or interest therein, or in any part 
thereof should respectively end and determine, to the 
use of Margaret Okeaoer^ her heirs and assigns for ever. 

The fine bv the said indenture covenanted to be 
levied, was duly levied in Michaelmas term, 1786. 

E(bt)ard Walhouse Okemer died many years ago, with¬ 
out leaving any issue by Margaret his wife, and Christi¬ 
ana Bansyer also died many years ago; and, in the year 
1797, Margaret Okemer intermarried with, and be¬ 
came the wife of, the Reverend Thomas hangley^ clerk, 
who died in the year 1808, in the lifetime of Mar- 
g&ret luangley, leaving issue by Margaret Langley a 
son, Thomas Langleiit and a daughter who died an in¬ 
fant in the lifetime oi^Margaret Langley^ and before the 
making of Margaret Langley’s will, hereafter set forth. 

Margaret Langley was, at the time of making her 
will hereinafter set’forth, and from thenceforward down to 
the time of her death, sdised in fee simple, in possession 
of certain real estates, not comprised in the aforesaid 
indenture of the 14th October^ 1786, and the fine levied 
in pursuance of the covenant therein contained, which 
she purchased after the death of Thomas Langleyt her 
husband ; but Margaret^ at the time of making her will, 

had 



IN THE Third Year of GEO. ivi 


249 


had no estate or interest in remainder, reversion, or ex¬ 
pectancy, other than as hereinbefore and hereinafter ap¬ 
pears. ^ 

Margaret Langley made an instrument in writing, 
purporting to be her will, dated the 25th Augustt 1819, 
and which was signed and published by her, in the pre¬ 
sence of, and attested by three credible witnesses, and 
such will was as follows: « .This is the last will and 
testament of me, Margaret Langley^ of Snelstone^ in 
the county of Derby, widow, made this 25th day 
of August 1819, in sound and disposing mind, me¬ 
mory, and understanding; first, I will, order, and 
direct ifil my just debts, and my funeral and testa¬ 
mentary expenses, to be duly paid, satisfied, and dis¬ 
charged, by my executors hereinafter named; and I 
give, devise, and bequeath all iind every my manors, 
messuages, farms, lands, tenements, hereditaments, and 
real estate whatsoever, whether in possession, reversion, 
remainder, or expectancy, and all and every my house¬ 
hold goods and furniture, and implements of household 
plate, linen, china, farming stock, both quick and dead, 
ready money, and money out at interest in the hands 
of other persons, upon mortgage, bonds, notes, or other 
securities, and all other my personal estate and effects 
whatsoever and wheresoever, unto my well beloved and 
only child, Thomas Langley, to hold the same unto and 
to the only proper use and behoof of my said child 
Thomas, his heirs, executors, administrators, and assigns, 
for ever, subject nevertheless to the payment of the fol¬ 
lowing legacies, which I give and bequeath to the un¬ 
dermentioned persons, to be paid at the expiration of 
twelve calendar months next after my decease, that is 
to say (here followed several legacies); provided always 
nevertheless, and I do hereby declare it to be my will 
and mind that, in the event of my said son departing 

this 
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UO 

1823 , this life in my lifetime, without leaving lawful issue* all 

my real and personal estates and effects liereiiiljcfore 
Lakolkv . 

given, dcvi'>ed, and bequeathed to him, shall (subject to 
Sksyd, the legacies hereinbefore mentioned) go, and I do bere- 
by give, devise, and bequeath liie same Unto and to the 
only proper use and behoof of my dear sister, Samk 
fVelc/ii of Five Wa^s Home, WarvcicksMre, to her sole 
and separate use, her reoei[)t standing good for receiv¬ 
ing the same, ftnd to he||^ieirs for ever, erpiidly to be 
divided between and amongst them as tenants in com¬ 
mon, and not as joint-tenants, and of tUbir several and 
respective heirs, ctcccutors, administrators, and assigns 
for ever : and whereas 1 am seised of or ei#itled to 
various estates in inorigage, or subject to redemption* on 
payment of certain principal sinns advanced by me, upon 
security of the same, now I give, ilcvise, and bequeath 
all and every the messuages, lands, tenements, and he¬ 
reditaments whatsoever, whereof 1 am so seised or 
entitled, by way of mortgage, with their and every of 
their appurtenances, ant! all my estate and interest 
therein, to my friend, Thomas Alcock, of Cheadle, his 
heirs, executors, administrators, and assignS|<|||ircording 
to the nature of the said several estates, upon trust and 
to the intent that he the said Thomas Alcock, his heirs, 
e>tccutors, administratoi’s, or assigns, do and shall, upon 
payment unto my executors or administrators, of such 
sum and sums of monUy as shall be due and owing upon 
or, in respect of the said several moitgaged premises, 
convey, assign, and assure the same, with the appurte¬ 
nances, unto or ll)r the person or persons who, at the 
time of making such respective payments, shall be en¬ 
titled to the equity of redemption thereof, and to his, 
her, and their heirs, executors, administrators, or as¬ 
signs, according to the nature of the said premises re¬ 
spectively ; and 1 do licrcby direct, that the monies 
which sholl be received for or in respect of the said se¬ 
veral 
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veral mortgagcst s^all {?« Rnd bo paid, and applied in 
the same manner as my other personal estate herein¬ 
before given and bequeathed 5 and, lastly, I do hereby 
nominate, constitute, and appoint my friends, Thomas 
JUcock^ of Cheadle^ Stafford and James Itiddlmdsn^ 
surgeon, of Ashbourne^ executors of this my last will and 
testament, and guardians of the person and estate of my 
dear child, Thomas Langinj, during his minority, hereby 
revoking and making void ai|||)nner anti other wills by 
me madei and dcclanng this^nly to be fend contain my 
last. In witness whei eof, &c.” 

Margaret LanfJey^loiX on the 22t1 of Fchmtary^ 1821, 
at Montpellier^ in Franre, leaving Thomas Langley^ her 
only child and heir at law, who died at Muntpetlier^ on 
the 27th March, 1821, an infant of the age of nineteen 
years, or thereabouts, intestate, unmarried, and without 
issue, leaving the Revcix'iid John Langley, the plaintiff, 
his uncle and heir at law, ex yarle jutternd t and 
Elizabeth Harrison and Sarah Ellen Evans, two of 
the Defendants, his co-heiresses at law, w parte 
materndk 

PartasH^ the estates whereof Margaret Langley was 
seised in fee simple in possession, and which she .pur¬ 
chased after the death of Thomas Langley, her husband 
as aforesaid, and also parts of the estates coniprisetl in 
the said iiidentiire of the Hth October, 1788, and the 
said fine, were, at the time of Mcergaret Langley 
her will, in lease to various persons for terms of yems, 
and from year to year. 

The following questions were submitted for the opi¬ 
nion of the Court. 

First. Whether the instrument, dated the 25th Au¬ 
gust, 1819, executed by the said Margaret Langley, 
does, ns to the estates comprised in the said indenture 
of the Mth Oefeber, 1788, and the said fine, operate at 
law as an execution of the power of appointment, or as 
a devise by her by force of her interest. 


9«1 
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1822. 

Lamolev 


V. 

SM£n). 


Second. If the said instrument operates at law as an 
execution of the said Margaret Langlej/'s power of 
appointment^ did Thomas Langley^ her son, take by 
purchase or by descent? 

Third. If the said instrument operates at law ns a 
devise by the said Maigaret JLaagleyy by force of her 
interest, did Thomas Langley, her son, take by pur¬ 
chase or by descent ? » 


Lens Serjt., for the Pl^tifE Margaret Langley dis¬ 
posed of her property by virtue of the power of ap¬ 
pointment given her in the deed of 1786’, and her son 
took as a purchaser under this disposition; so that the 
property will descend to his heirs, ex parte paterna. 
That Margaret Langley acted under the power and not 
with a view to any interest she might have, independ¬ 
ently of the power, must be collected from her in¬ 
tentions, and from the situation in which she was 
placed. Now, by the deed of 1786, it appears she con¬ 
sented and agreed to acquire a controul over the ])ro- 
pert}', by means of this power of appointment, which 
power was then beneficial, as it enabled her^ dispose 
of the property in parts, and during her husbantl’s life; 
by that deed too, to which she was a party, the remain¬ 
ders over, in default of appointment, are all limited to 
relations, ex parte paterna. Then, if, as is probable, 
she wished to confer an obligation on her son, that could 
only be effected under the power of appointment; for 
his claim as a mere devisee would be merged in his 
claim as heir at law. Supposing it, therefore, to have 
been the intention of Alargaret Langley, that Jier son 
should take under her appointment, it is immaterial 
whether that appointment was executed by deed or will, 
and whether the instrument containing the execution 
of the power, referred to the power in terms or not. 
Though the instrument be in form testamentary, it is 

the 
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the intention of the party which must decide whether 
the instrument shall enure as a will or an appointment. 
Cox V. Chamberlain, [a) The only case which resem¬ 
bles the present, is Hurst v. Earl of IVmchHsca (&), but 
that case has never been acted upon, the lord keeper 
Henley^ decree pursuant to the decision of the King’s 
Bench having been afterwards appealed against. 


1822. 

Lanolby 


Skevd. 


PeaJee Serjt., for the D^^dants. First, Margaret 
Langley has made a will Wd not an appointment; 
secondly, whether this be so or not, the act she ha?s 
done is altogether nugatory, so that her son took by 
descent, and his heirs ex parte matetud arc entitled to 
the property. Considering the circumstances in which 
the testatrix stood, originally deriving the property 
from her lather, and at the time of the disposition in 
question, being possessed of the ultimate remainder in 
fee, the instrument is as much entitled to the character 
of a will, as any testamentary disposition made by a 
party having absolute dominion over property. The 
only object of investing her with the power of ap- 
pointme^was, that, though a feme covertCf might 
dispose Wthis property as if she had been a feme sole; 
for had she continued single, the power would probably 
never have been created. I’lie power did not divest 
any interest she had before, Penne v. Peacock (r), but 
only enabled her to tlo more, than as a feme coverte 

she coiikl otherwise have done. Now, where an act 

• 

is done by one who has an interest as well as a bare 
power, the act shall always be dee-ned to have been 
done in virtue of the interest, and not in virtue of the 
power, C7<rc’s case (r/) Cox v. Chamberlain^ Maundrcll 
V. Maundrcll, (c) Margaret Langley, therefore, must 

(«) \Ves. jun~ (iTiX. (d) 6Rep.i<j, 

(A) 2 httrr. 88o. i Bl. 187. (e) 10 l^es, 246. 

Cas. Temp, Tala./^t, 


be 
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1822. taken to have acted in virtue of her own interest in 
Vthe property, and as she had no motive for resorting to 
La\olev power, the instriimenL in question must be deemed 
Sneid. a will; if so, the act was nugatory, and her heir takes 
by his higher title of descent. Clarke v. Smith (a), 
Allam V. Heber {b\ Hedger v. How* (c) But even if 
the instrument were an execution of the power, the act 
would be equally nugatory, and the heir would take by 
descent, because, as it has before been shewn, an act 
shall never take effect under a power, where it may 
also take effect under an interest; and Hurst v. Earl of 
Winchelsea must still be considered as having been de¬ 
cided on the sound rule of law. 

Liens in reply, relied on the supposed intention of 
Margaret Langley^ as expressed by the legacies in 
partem paternam, (though he admitted, that the charge 
of debts or legacies was not of itself sufficient to break 
the course of a descent. Chaplain v. Leroux {d) )and he 
urged that, in cases of ambiguity, the law preferred the 
paternal line. Dougl. 778 . 

Cmv/idv. vult. 

The following certificate w'as afterwords sent: 

•This case has been argued before us by counsel, we 
have considered it, and are of opinion. 

First, Tiiat the im.trumcnt dated the 25th August, 
181 y, executed by the said Margaret hangleij, does not, 
as to the estates comprised in the said indenture of the 
14th October, IVStl, and the said fine, operate at law as 
an execution of her powcY of appointment, but as a de¬ 
vise by her by force of her interest 

Secondly, This question does net arise. 

(rt) Com* 7 ». 1 Salk. 241 . S. C* (<■) 3 Levinz. 127 . 

(b) % Str* 1270. ijd) I4» 

Thirdly, 
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Thirdly, We are of opinion, tliat Thomas 
her son, took by descent from his inoihcr, and not by 
purchase. 

R. DalLas. 

J. A. Park. 

J. Burroogh. 

May Hth, 1822. J. Richardson. 
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Dartnall V. Marquis Wellesley. 


May 9, 


JpELL Serjt., on behalf of certain trustees, to whom 
the marquis had assi^rned all his property in trust 
for his creditors, and who wore authorised lo con¬ 
test improper claims, m(*ved lo set aside an annuity 
granted by him to Dartnall and others, on a statement 
by affidavit, in which, from enll^ies in the books of 
Ho‘‘iS>ard and Gibbs, the sufficiency of the consideration 
paid was jmpcached, and the payment was averred to 
have been made by Ilo-jcard and Gibbs, and not by 
Dartnall, &c.; but no affidavit from the marquis being 
produced, the Court refused to inicrfcrc, obser\ing, that 
the trustees could not state so well, as the grantor, the 
circumstances of the original transaction, and 

Fell look nothing by his motion. 


Where an an¬ 
nuity is sought 
to be set aode 
for an illegality 
in the pay¬ 
ment of the 
consideration, 
there must be 
an affidavit of 
the circum¬ 
stances from 
the grantor 
himself. 
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J822 


May lo. 


Maynard -u. Bright. 


In C. B., where 
a Defendant 
under a rule 
nisi for that 
purpose files 
pleas of several 
matters, an¬ 
nexing to the 
plea a copy 
of the rule 
ni.fi, indorsed 
with a notice, 
that a rule 
absolute to 
plead several 
matters will 
be served a> 
soon as it is 
drawn up, the 
Plaintiff may 
not sign judg¬ 
ment as for 
want of a 
pica, if the 
time for 
pleading 
should expire 
before the rule 
absolute be 
obtained. 


'J’HE Defendant, who was under terms to plead 
issuably to an action for goods sold and delivered, 
filed pleas of several matters, (to wit, the general issue 
and coverture of Pla|ptiif,) annexing to the plea, a copy 
of a rule nisi to plead several matters which had been 
taken out on the preceding day, and upon which was 
indorsed, that a rule absolute to plead several matters 
would be served as soon a.s it was drawn up; and, on the 
same day, the Defendant acquainted the Plaintiff’s 
attorney with these circumstances. 

The next day, the time for pleading being out, and 
the rule absolute for pleading several matters not having 
been obtained, the Plaintiff’s attorney signed judgment, 
on the ground thatj||ill the rule absolute for pleading 
several matters had been obtained, the plea filed was a 
nullity. 


Ijcns Serjt. having on a former day obtained a rule 
fiisz lo set aside this judgment for irregularity, 

' The Secondary now’ informed the Court, that, al¬ 
though there was no decision on the subject, it had 
always been the practice to consider in such a case, the 
fifing pleas of several matters with the rule nisi annexed, 
indorsed with the notice of a rule absolute, sufficient. 

Whereupon the Court set aside the judgment without 
costs, and said this should be considered as the practice 
for the future. 


Pell Serjt. shewed cause. 
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EiV parte Hague. 

J^EAKE Serjt. moved to strike an attorney off the Attorney. 

Rolls of this Court, upon the ground that he had 
some years ago been struck off the Rolls of the Court 
of King’s Bench. 

Ho referred to the rule of Mic}iaelmas\<ih\{a\h^ which 
it is ordered, that altornies strucH off the Rolls of one 
Court for a misdemeanour, shall not practise in another. 

But the Court refused the rule, the contents of the affi¬ 
davits on which the Court of King’s Bench acted, not hav¬ 
ing been stated, and there being no proof or allegation 
that the attornev had been struck off for a misdemeanour. 

Vaughan Serjt. shewed cause against the rule. 

(a) Rules and orders of the Courts of King’s Bench and 

Common Pleat- 


1SS2. 


Ma^ JO. 


Hausant V, Larkin. Mayit, 

Plaintiff sued the Defendant in this Court, By the Ro- 

and gave in the following particular oi' liis 

” or requests 

demand. • act, aaC. 3 . 

r. a;., debts 

under 40J. contracted within the jurisdiction of the court, are* to be sued for in 
that court; by 48 G. 3. c. 51. the jurisdiction of the court is extended to sums not 
exceeding 5/.; and plaintiffs suing in ‘.he superior courts f(jr sums recoverable under 
either of the acts, are to be refused cofts, notwithst.tnding a verdict in their favour. 
But the latter act excludes any jurisdiction over debts being the balance of an account 
on demand, originally exceeding 5/. The Plaintiff sued in a superior court for 
34/ 5J. id„ ascertained by a surveyor, appointed by the Defendant and himself, to 
he due to him for measured work and labour, done within the jurisdiction of the 
court of requests. 'Fhe Defendant proved payments to the amount of aa/. i8j., and 
the jury estimating the work at only a6/., found for the plaljitiff only i/. aj. damages; 
Held, that this was not a case in which the Defendant was entitled under 48 C. 3. 

c, 51. to enter a suggestion to deprive Plaintiff of his cos'.*’. 

» 
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t 

May, Three days’ work, 0 12 0 

Measured work, 33 13 I 

At the trial of the cause at the last Maidstone assizes, 
a surveyor, who had been appointed by the Defendant 
and Plaintiff to meaipre the M'ork os between them, 
said, that on such measurement, he brought the value 
of the work to 33/. 13s. Id. 

The Defendant proved payments on account, to the 
amount of 24/. 18s. The jury found a verdict for the 
Plaintiff, and estimated the value of the work at 26/., 
leaving him thereby J/. 2s. for his damages, instead of 
the balance of 3/. *ts. Id. 

Bosanqnet Serjt. on a former day, upon an affidavit 
(which stated, that at the time of the commencement of the 
above action, the Defendant was not indebted to the Plain- 
tiff'in any sum amounting to 40s., and that at the time of 
the commencement of such action, the Defendant was an 
inhabitant of and resident within the city of Rochester, 
and liable to be vrarned and summoned for the debts, on 
account of which a verdict was given in the said action 
before the Court of Requests, mentioned in a certain 
act of parliament of the 22d year of George 3d, intituled 
an act for the more easy and speedy recovery of small 
debts within the city of Roehestcr, and the parishes of 
Stroud, &c., in the county of Kent; and that such 
debt was contracted within the city of Rochester afore¬ 
said,) obtained a rule to shew cause why the Defend¬ 
ant should not enter a suggestion upon the roll, under 
the 22 G, 3. c, 27* ss. 12.> mid 32 and 48 G. 3. c. 51. 
ss, 13 and l4. 
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By the I2tb section of 22 G. 3. c. 27., (the Hoche^ter 
Court of Requests act,) it is unacted, that debts under 40s. 
contiucted within the jurisdiction of the court, are to 
be sued for in that court; 

By the 32d section, “ That no action or suit for ^ny 
debt not amounting to forty shillings, and being upwards 
oC two shillings, and recoverable by virtue of this act in 
the said Court of Requests, shall be brought against any 
^ person residing or inhabiting iptbin the Jurisdiction 
thcrcoli in any of his majesty’s courts of record at 
Wesimiu&ier or elsewhere, or in any courts whatsoever, 
other, than in the said Court of Requests, and the Court 
Portmotc thereinafter mentioned, and that no suit which 
shall be commenced in the said Court of Requests in 
pursuance of this act, nor any proceedings which shall 
be had therein, shall or may be removed or removeable 
by certiorari^ or otherwise, into any other court whatso¬ 
ever, but that the judgment, deci ees, and proceedings of 
the said Court of Requests sliall be final and conclusive 
to all intents and purposes.” 

By the 4-8 G. 3. c. 5l.s. 1-, it is enacted, (after reciting 
the before mentioned act, and that it would greatly 
tend to the improvement and encouragement to the 
trade of the said city of Rochester, Stc. and to the ne¬ 
cessary support and protection of useful credit witllin 
the same, if the powers of the said act were extended 
to the recovery of small debts not exceeding 5/.,) 
that so much of the said act as confines or restrains 
the cognizance or jurisdiction of the Court of Re¬ 
quests for the said city and parishe’s to any debt qr 
debts not exceeding the sum of 4*05., should from and 
after the 24th jme, 1808, bo, and the same is thereby 
repealed. 

By the 13th section it is enacted, that nothing 
in this act contained shall extend, or be construed 
Jo extend, so as to enable the said commissioners 

S 9 to 
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to determine the right or title to any lands, tenements, 
or hereditaments, or real estates whatsoever, or to judge, 
determine, or decide, on any debt where the title of the 
freehold, or (ease for years, or lives, of any lands, tene¬ 
ments, or hereditaments, of any chattels real whatsoever, 
shall be brought or come into question, nor any debt 
which shall not be for the payment of a suni certain, 
nor any debt for any sum, being the balance of an account 
on demand originally exceeding 5/.; or to juilgo, deter¬ 
mine, or decide on any debt that shall arise by reason 
of the occupation of lands, tenements, or hereditaments, 
situated elsewhere than in the said city or parishes, or 
one of them; or by reason of any cause concerning 
testament or matrimony, or any thing concerning, or 
properly belonging to the ecclesiastical court, or fb.‘, or 
concerning any agreement by way of composition, for, 
or by way of retainer of tithes, or for any matter, or for 
any matter sueable therein, any thing in the said re¬ 
cited acts, or this act, contained to the contrary thereof 
notwithstanding 

By section 14ih, “ If any action or suit shall be com¬ 
menced in any of his majesty’s cotirts of record at JVext- 
minster, for any debt not exceeding the sum of .‘j/., and 
recoverable by virtue of the said recited act, and of this 
act, or cither of them, in tlie said Court of Requests, 
then and in every such case the Plaintiff or Plaintiffs 
in such action or suit shall not, by reason of a verdict 
for him, her or them, or otherwise, have, or be entitled 

4* 

to any costs wbatsoever.” 

It was contended, that the present was a case within 
the 22 G. 3., which indeed contained no provision for 
entering the desired suggestion; but that it might 
nevertheless be entered under that act by virtue of 
the 14th section of 48 G. .'i, which expressly referred 
to cases within the 22 G. 3. Though it was admitted, 
that if it had been desired to enter the suggestion 

under' 
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under the 48 G. 3., the Defendant would have been 1822. 
prevented from doing so, by the exception in the 13th harsant 
section of that act. However, there was no such ex- v. 
ception in the 22 G, 3 ., and Clark v. Askew (a), Hoju Larkin. 

V. Hughes (b), and Bateman v. Smith (c), all decided 
that, whatever doubt there may be as to a debt re¬ 
duced by set off, a debt reduced by payments or in¬ 
fancy witl)in the sum of 40j». is subject to the pro¬ 
visions of the court of conscience acts; the authority of 
Collam V. Carr [d) was doubted in Cla7'k v. Askew, 
and in Fountain v. Young [e) there was an exception 
which took the case out of the act. 

Taddij Serjt. now shewed cause against the rule. In 
Clark w Askexe, the original demand was on a promissory 
note, as to the amount of whicli there could be no dispute. 

In Batman v. Smiih, the Defendant was an infant, and, 
therefore, the greater part of the debt had no existence 
in contemplation of la%; but the claim for which the 
present PUiintilf sues, is not a debt contracted within 
the nicaniiifr of the 22 Geo. 3., but a sum due on 
a quantum meruit, about which there might reasonably 
be a difference of opinion, and which a surveyor ap¬ 
pointed by the Defendant, found to be quite sufficient in 
amount to justify the Plaintiff’s suing in a superior court; 
and it is within the exceptions of the 13th section of 
48 Geo. 3 . In Horn v. Hughes, Lord EUenhorough 
seems to think, that if a Plaintiff has a reasonable 
ground for suing for more than 3/., he ought not to be 
deprived of his costs. 

(a) S (d) i B.&P. laj. 

(i) 8 East, 347* (') * 

(f ) 14 East, 301 . 

S 3 Bosanquet, 
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]0S$t JBQsanqwti in support of bis rule, cited, in addition to 
'■Mnrj-mi -' cases already mentioned, Fitzpatrick v. Pickering (n) 
^ and Gross v, Fisher {b\ to shew, that a demand reduced 
Laakik. by payment#' below 405,, was within the spirit of all 
these acts, and Benson v. Hemming (c), to*^hew, that they 
they were all in pari matcri^^ and ought to receive a 
uniform construction; he urgetl that the debt mentioned 
in the statute can only be^ the sum which the jury ulti¬ 
mately find to be due, and not the sum which the Plain¬ 
tiff has chosen to claim; and that Loi\l Eiletiboroughi in 
Horn V. Hughes^ had specified the default of a witness 
as the only rea^n for rclusing a suggestion. 

Dallas C, J. I think that this is not a case within 
the meaning of the statute, and that the proposed sug¬ 
gestion ought not to be entered. It is clear, that, in 
passing acts of this description, the legislature intended 
to afford encouragement to poor people, by protectitjg 
them against an increase of expense on demands, which 
may be decided cheaply in the inferior court; there¬ 
fore, where the original demand is under 405., the 
action should be brought in the inferior court, and the 
party is entitled to a suggestion, if called on for costs 
in the court above. This is clearly the case, where a 
simple money demand, originally greater than 405., has 
been reduced by payments below that sum. I forbear 
to enter into the coiisideiation of the case of a money 
demand, reducible by .set-off*; but there are many as¬ 
pects in which the claim of a party to enter a suggestion 
under the statute may present itself to this court. First, 
where a demand greater than 405. has been reduced to 
less than 405. by payments on account; secondly, where 
it may be t^ducible by set-off’; thirdly, as in the present 

(r) 3 Barnest 3 S 2 . xst ed. 
1754* 


{a) a Wits. 6 ?, b. 
(A) 3 Wih, 4P. 


case, 
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case, where there is a demand for measured work and 
labour, and in which it may Iiave been a fair question 
for a jury to decide what is duQ. It seems, that in 
such a case, the jury may, without any irilputation on 
the fairness of the Plaintiff’s proceedings, find less to 
be due than the sum actually demanded; and, with a 
view to the decision on a motion like the present, it 
must be always a question, whether or no the Plaintiff 
had reasonable and probable cause to litigate such a 
demand. It is only necessary, therefore, for me to ad¬ 
vert to what is laid down by Lord Ellenhoroughi in Horn 
V. Hughes. “ It is unnecessary to say what we might 
have thought, if it had appeared that the Plaintiff* had 
a reasonable ground for bringing his action for more 
than Bl.y but that from the absence of a witness, or 
other cause without liis default, he had failed in proving 
his whole demand.” This, then, is a case in which that 
appears which did not appear to Lord Ellenhoroughj 
for what are the facts before the Court; that the Plain¬ 
tiff performs for the Defendant mci^’^ured work, which, 
according to an estimate by a surveyor of the Defend¬ 
ant’s own appointment, amounted to a sum, which, 
after all the payments, would have left a clear balance of 
more than due to the plaintiff*; and if the Defendant 
refused to pay this, what remedy had the Plaintiff* 
but by suing in a superior court? Had not a man who 
agreed fairly to the valuation of his work a right to sue 

for the amount which the valuer found to be due? 

• 

But it has been urged, that Lord Ellenhorough specified 
the default of a witness as a reaspn for refusing the 
suggestion, as if the loss of rfie requisite verdict, by 
an unforeseen accident, were the only reason which 
should exempt the plaintiff from losing his costs. How¬ 
ever, it may fairly be presumed, that Lord Ellenhorough 
mentioned the default of a witness only, as one out of 
many instances, and that he did not limit the Plaintiff*’s 

S 4 exemption 
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exemption to the case of such an accident. Therefore, 
without going into the other points, I think tfiere is 
sufficient on the affidavits before the Court, to enable 
us to say that the action was properly brought in the 
court above, and that there is no ground for entering 
the proposed suggestion. 

Park J. I am of the same opinion. In the 48 Geo, 3. 
c, 51., that act is said to be passed for the recovery of < 
small debts; but when we see by the affidavits, that 
this is not a small debt, but a demand for more than 
S4/., depending on measure and valuation, how can wc 
say it is within the statute; the parties agree to an 
estimate being taken, and more than 9^. being due on 
the balance, there was surely a sufficient reason for re¬ 
sorting to the superior court, and a cause of contest 
which could not with propriety be submitted to a 
court of conscience. Horn v. Htighes is rather in fa¬ 
vour of the Plaintiff than against him, according to the 
language of Lord EUeriborough. 

Burrough J. In all these cases much must be left 
to the discretion of the Court, upon the facts as they 
appear in evidence. The intention of the legislature 
was, that the suggestion as to costs should be applied to 
cases where there was a clear demand for less than 405.; 
but if we look at the facts of this case, we can have no 
doubt that it is not one of that description. Here is a 
demand for more than 34/., a valuation by consent of 
both parties, a balance struck, particulars of demand 
given, and the valuer called; and though, for some 
reason to us unknown, the jury have found a verdict 
for less than the balance, I am satisfied, on the merits 
of this case, that it is not within the act. What Lord 
JEMenhoroi^h says in Horn v. Hughes^ about the default 
of a witness, is only put as an instance, and not as a, 

limitation 
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limitation of the principle laid down by him. There is 
no ground for the present application ; and if it were 
necessary to go into it more particularly, I should be of 
opinion that this case falls within the exc^ition of the 
second act, and 'does not come under the first. 

Richardson J. If this application rested on the 
first of the two acts, it ought pot to have been reserved 
for a motion, but to have formed part of the defence on 
the trial; this has not been done, and the Defendant 
now applies under the 14th section of the last act; but 
the last act did not mean to give the benefit in such a 
case. There is an exception in the 13th section, namely, 
“ for any sum being the balance of an account on de¬ 
mand, originally exceeding 5/.” And this ought to be 
borne in mind when we proceed to the 14th section. 
I think the Court ought not to allow the suggestion 
here, and the rule must be 
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Discharged. 
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The Attorney-General and John Milne e?. 
Wilkinson and Others. 


By a deed of ^HIS case, directed by the Vice-Chancellor, for the 
opinion of the Court of Common Pleas, was as 
(in consider- follows. 

By an indenture of feoffment of two parts, dated 
feofiees and the September 1st, U)21, and made between Sir Nicholas 
other inhabit- Salter, KlU., Nicholas Bainton, and Benjamin De~ 

/"/^,*an^ofa P‘^* b fom tccti fcoffecs therein 

free school for named and described, of the other part, Salter, Bam- 

ever, to be as well in consideration of 100/. paid 

held for the r 

instruction of by the fourteen feoffees, and the residue of the iniiabit- 
the children guts of the town of Enfield, in the comity of Middlesex, 

of inhabitants . • i . • c r tie* i i i t 

of Enfieldt) consideration of a irec sciicol, for ever, to be held 

granted certain 

lands to fourteen feofFee«, to the intent that they and their heirs should pay 20/. 
a-year out of the rents towards the maimenance of a schoolmaster for such school, 
and the residue for other purposes, provided that no act concerning the lands or their 
rents should be done, but in a vestry, or meeting of tbe feoffee , and ten at least 
of the inhabitants of Enfield, which ‘hould lie vestry-mcn, and not feoffees, in a 
vestry to be held by them in a chamber o\er the chool, or in the vestry, situate in 
the parish church, u])on public warning, to be given in the church the Sunday before 
the meeting. Schoolmasters w'ere to be elected in this way within three months 
after every vacancy, and W'cre to give a bond to three feoffees to resign the ajipoint- 
ment upon half-a-year’s warning by the feoffees, or any t>f them, 'o it were with the 
consent and agreement of the feoffees and vestry-men, or the most part of them, 
‘which should be assembled in a vestry or meeting, to be beld as aforesaid, "O 
always as at least ten of the ve trymen whicli were not feoffees 'houM vote at 
the holding of the vestry. Two feoffees were to receive the rents, and account 
for them the Sunday after the receipt, ‘at a vestry, consisting of the persons before 
described, and held and convened in the mpde before mentioned. When the 
feoffees should be all dead but five, four, or three, at the least, t'r gone to live out 
of the parish, the survivors were to enfeoff fourteen others, of di creet and weallliy 
men, then inhabitants in the pari h, to be chosen by the vestry-men of the paiish, 
or the greater number at a vestry, to he holdcn in the manner before described; 
Held that, in the execution of the power of removal of the schoolmaster, the votes 
were to be taken per capita, and not according to the provisions of 58 G, 3. c, 59. 
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for the instruction of the children of the inhabitants of 
Eiifieldi granted and confirincd to the fourteen feof- 
fees, certain lands and premises therein particularly do- General 

scribed, to have and to hold to them, iht^ir heirs and v. 
assigns, to the use of them, their heirs and assigns for 
ever, on condition of performing the intentions expressed 
in a schedule annexed to tlic indenture, which schedule, 
executed by the same parties, and bearing the same date, 
witnessed, that the intent of llie deed of reon’inont unto 
that indenture annexed, was, that the said feoffees and 
the survivors of them, shoulil from time to time, thence¬ 
forth for ever, pay 20/. a-ycar of the rents and profits of 
the lands and tenements meniioned in the deed of feoff¬ 
ment, for and towards the maintenance of a learned, 
meet, and competent schoolmaster, to keej) a free-school, 
for the teaching and instructing of the children of all 
the inhabitants of the parish oi Enjicld^ in the new-built 
school there, and should di.'pose of all the residue there¬ 
of, for and towards the rcliefof poor orphans, and other 
poor and impotent people of the palish of Enjiddy for 
the time being, and to any other good and charitable 
uses to be dune and performed within the parish of jjw- 
field (except so much thereof as should be sullicient to 
pay and discharge the quit rents, and all other reprises, 
together with all sucli other charges and expenses, as 
should from time to time thenceforth grow to be due and 
payable,) with this intent, meaning, and full agreement 
between all llio parties, that the feofl'ecs and their heirs, 
and all others who thereafter should be feofiees of the 
premises, and their heirs for the iime being, should 
not do any act, &c. concerning the lands and tene¬ 
ments contained in the deed of feoffment or tho 
rents, issues, or profits thereof, but in a vestry or 
meeting of the feoffees, and ten at the least of the in. 
habitants of the said parish olEnfield for the time being, 

which 
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wliicb should be vestrymen in the snid parish, and not 
feoffees, in a vestry to be held by tiiem in the chamber 
over the said new built school, or in the vestry situate 
in the parish cbtireh EvfieU}, u})on public warning to 
be given thereof in the same parish church, upon the 
Snndai/^ in the forenootj, nc^' betoie such ineeting (ir 
ve.stry, the warning to be given imtiudialely after the 
end of divine service andtsermon, if anv there should 
be; and the saiil parties did, by their niutual and 
general agreement, choose Richard Ward to be school¬ 
master, to teach the children of all the inhabitants 
of the said parish, being or to be scholars in the 
said free-school, at and for the yearly wages aforesaid, 
to be paid as aforesaid; and that whensoever tlie said 
Richard Ward, or any other who should thereafter be 
schoolmaster of the said free-school, should be dead, 
avoideil, and put awavj or departed aud gone, there 
should be, within three months thence next eiinuing, 
one other meet schoolmaster, elected to teach the 
scholars in the said school, in form aforesaid, so as 
the said frec-school should not, at any time there¬ 
after, be unprovided of a meet and competent sciiool- 
master, by the space thvee months together at 
any one time. Au-l the farther intent and meaning of 
thoSc presents wa«, that the said Richard Ward, and 
every other porso! which sh >-11111 at any time there¬ 
after be elected and app'oiut ‘d to be schoolmaster of the 
said .school, should, before he intermcdiilcd to be scliool- 
master, enter into bond muo three of the J'eoffees for 
the time being, in siich competent sum of money as the 
said feoffees and vestrymen, or the greater number of 
them, should appoint, upon condition to depart and give 
over from being schoolmaster of the saitl school, and 
also to yield up in peaceable manner the possession of 
the house appointed ;||r his habitation in Enfield afore¬ 
said} 
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said, upon half one year’s waniinjr, to be given unto 
him by the said feoffees, or any of thorn, so it were with 
the consent and agreement of the feolfces and vesliy- 
inen, or the most part of them for tire* lime being, 
which should be assembled in a vestry or ineelin<r to be 
i)eld as aloresaid, s() alwayas tir re shoidd bt, at tlie 
least, ten of the vestrymen which should be not 
feoffees, vote at the ))oIdin<; of the vestrv in whicli the 

O * 

putting away of any sctjoolniaster should bo determined; 
and also, that there should be yearly and every year, 
for ever, by the greater number of the said vestry¬ 
men for the lime being, in a vestry to be heid as 
aforesaid, two of tin* suit! feoliecs (lor the lime being) 
appointed to be receivers of llie rents, issues, and profits 
of the said jn’omiscs, and none others, for one year 
thence next ensiiino- which said receivers shonltl not 
detain or keep the same, or any part thereof, in tlicir or 
either oi' their own custody, longer than the Sabbath- 
day next alter the receipt thereof, upon whicli day 
they should cause warning to be g'vcn, of a vc stry in form 
aforesaid, to be held in the afternoon of the same day, at 
which vestry they should bring wdi them jdl sueli money 
as they should havcrect ived. eaul so much thereof as they 
should not then and there <lis!)arse m; ! pay away, by and 
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witli the eoiisent of the leofiees ami v( slrymeii of the said 
parish for the lime b'dig, or tne gre.'ittr liuuiher of 
them, so as there be pn'sent ten at the least of the 

said vestrymen wiiieh should be not feofi'ees, the saiil re- 

* • 

ceivers sli-mlil Ibilhwiilt lay up In llu* storehouse ol llie 
said parish, kc. Tiieii foliov\e(l a jiimvision, that if any'^ 
of the feoffees quitted the |)fn'ish, thoy should release 
their interest to liic ffoff’ecs ^vho remained there, 

And fmlher, .'d.-o, it was the intent of the said deed, 
and the agreement of all the parties to iiiose presents, 
when the leoffces in the said de(^,oi icoff’ment should 

be 
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be all deceased or gone to dwell out of the parish of 
^nfieldy except five, four, or three of them at the least, 
then the said five, four, or three so surviving, and in¬ 
habiting the parish of Eiifield, within one quarter of 
a-year then next following, upon reasonable request and 
at the costs of the said five, four, or three surviving to be 
paid out of the revenues of the said premises, should 
make one other deed of feoffment, by which they should 
enfeoff fourteen otlier persons at the least, of discreet 
and wealthy men, then inhabitants in the said parish, 
to be elected, nominated, and chosen by the vestrymen 
of the same parish for the time being, or the greater 
number of them, at a vestry to be held, upon public 
warning to be given as aforesaid for the holding thereof, 
of and in the said lands and tenements, with the ap¬ 
purtenances, in such like manner and form, and to the 
like intents and purposes in all respects as in the said 
deed of feoffment and in that schedule were expressed. 

Livery of seisin of the several hereditaments and pre¬ 
mises comprised in tlic aforesaid indenture, was duly 
given to the several feoffees therein named, and the De¬ 
fendants in this suit are the present feoffees of the said 
charity estates. 

In the month of April, 179L the Plaintiff, John 
^Ine, was duly elected and appointed to be master of 
the said free-school, and upon such appointment he 
gave a bond to resign that office, as directed by the 
scht’dule annexed to llie said indenture of feoffment. 

The question referred for the opinion of the Judges 
of this Court was, whether, in the execution of the 
power of removal given by the said schedule annexed to 
the said indenture of feoffment, dated the 1st September, 
1621, to the feoffees of the cliarity estates and vestry in 
the parish of Enfield, the votes are to be taken per 
capita, or accordingly) the provisions of the act of par¬ 
liament, 
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liament, passed in the S8th year of the reign of his late 
majesty, King George the Third, intituled, “ An act 
for the regulation of parish vestries.” ^ 

IJuIlocJc Serjt., for the Plaintiff. The votes are to be 
taken per capita. The 58 Geo. 3. c. 69,, applies only 
to parish vestries, convened for the purpose of regulat¬ 
ing the rates, and not to assemblages of trustees, such 
as those described in the schedule of this conveyance. 
Those trustees assemble, cither under a special usage, 
or under the provisions of the founder’s deed; if under 
the former, they are excepted by the act; if under the 
latter, the voting according to the provisions of the act, 
would have a tendency entirely to alter the property 
settled by the deed. 


1822 . 
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Taddif Serjt, contra. From the language of the deed, 
— the injunction that the vcstrj'men should attend, — the 
circumstances that all the parish is interested in the pro¬ 
perty conveyed by the deed, — and that the consideration 
moved in part from the parish, it seems to have been 
intended, that the meetings for the regulation of this 
property should be parish vestries; if so, they must 
be regulated by the provisions of the late act; and 
those provisions would not tend to alter the property, 
but would merely alfect the manner of conducting the 
meeting. The description of persons to be appointcti as 
feoflecs under the deed, are precisely such as would be 
parish vestrymen. Gibson^ 219. 4 Bum's Ecclesiastical 
LaWy tit. Ve<dry. The special usage mentioned in the 
act can only refer to a legal usage of the date oiRichard 
the First. 


Hiillodcy in reply. The word vestrymen, in the deed, 
is only a word of description, as the sort of persons 
should be associated with the feoffees, and affords 
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no indication that the meeting was intended to be a 
parish vestry. The special usages referred to by acts of 
parliaments are seldom confined to strict legal customs, 
but include bthers generally known, such as husbandry 
customs, nmny cjf which could scarcely have ejdsted at 
so early a period as the time of Richard the First, 

The following certificate w’as afterwards sent. 

This case has been argued before us by counsel; we 
have considered it, and are of opinion, that, in the 
execution of the power of removal given by the schedule 
annexed to tlie indenture of feoffment, dated the 1st 
day of Septcmbei\ 1621, to the feoflees of the charity 
and vestrymen of the parish of Bitfield^ the votes are to 
be taken per capita, and not according to the provisions 
of the act of parliament of the 58th year of the reign 
of King George the Third, intituled ** An act for the 
regulation of parish vestries.” 

R. Dallas. 

d. .A. FAitx. 

J. Bubrough. 

J. Richardson. 


Coster Merest. 

Wliere it was jyr Serjt. had obtained a rule nisi for a new 

hand bills, re- ■ . i.iti'ial iu tins case, on an affidavit which stated, that 
fleeting on the reflecting on ‘the Plaintiff’s character bad 

character! had beep distributed ill court at the time of the trial, and 

been distribut- had been ^en by the jury, 
ed in court, 

and ihewn to the jury on th« day of trial, the Court would not receive from the 
jury affidavits in .contradiction; and gt^nted a new trial against the 
though he denied all knowle<^e of the hand bills. , 

” Lens' 


1822. 

ATtORHEY- 

General 

Wilkinson. 
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Letts Scrjt., who shewed cause against tlie rule, o£&red 
affidavits from all the jurymen, that no such placard had 
been shewn to them, and though he admitted, that, in 
general, affidavits on the subject of the c&use could not 
be received from a juryman; yet he urged, that, as in 
the present case no answer could be given to the Plain¬ 
tiff’s statement except by such affidavits, they ought to 
be received. , 

But the Court refused to admit the affidavits, thinking 
it might be of pernicious consequence to receive such 
affidavits in any case, or to assume that a jury had 
been unduly influenced; and though the Defendant de¬ 
nied all knowledge of the hand-bills, they made the 
rule 

Absolute. 


Coster 


MitREST. 


Clarke and Another d. Yeates. 


May I^. 


^HE Defendant being arrested for 54/., on the Ist of Otf- The Defend- 

tobeAosi paid into the hands of the sheriff’s officer 64/., arrested,^p!dd, 
under the statute 43 G. 3. c. 46. s, 2 . {a) The sheriff’s under 43 G. 3 . 
officer signed and gave a stamped receipt as follows. and^lo/^for** 

Clarke and Dimsdale v. Yeates. (which 

10/. was more 

Received October 1st, 1821, of Mr. James YeateStGil. than sufficient* 
for debt and costs in the above suit. 

The and 

* informed the 

PlamtifT’s attorney that he should reclaim only the surplus whlclk might remain after 
payment of debt and costs j the Plaintiff’s attorney, on the aheriSTs omitting, after re- 
quest, to remit the money, proceeded in the action, and incutred further costs: Held, 
that the Defendant was not liable to pay the costs so incurred after arrest. 


(«) By which it U enacted, within those parts of the ITnited 
Hiat all persons who shall be Kingdom of Great Britatn and 
negated upon mesne process, Ireland called Englaud and Jrr- 

VoL. III. T 
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f 


18$2, 

Clabkb 


V. 

Ykbtw. 


The Defendant's Attorney then informed the Flain- 
tifis* attorney, that the money was in the hands of the 
sheriff, and that the Defendant did not mean to make 
any claim, eitcept for the surplus which might remain 
after paymwt of debt and costs. The Defendant's 
attorney said the costs would be about 4 or 5/., and they 
did not amount to more up to the time of the arrest. 
The Plaintiffs’ attorney immediately wrote to the 
under*8heriff, requiring him to remit the debt and costs 
to the amount of 60Z. 6f. Td, The under-sheriff omitting 
to do this, and the money not being paid into court at 
or before the return of the writ, the Plaintiffs* attorney, 
on the first day of Michaelmas term, filed a declaration 
de bene esse, and gave notice thereof. In the same term 
he moved the Court to compel the sheriff to pay in the 
money, which was done in HUaty term last, when the 
money was taken out of Court in the usual course. The 
Plaintiffs’ attorney having then taxed his costs, which 
amounted by the allocatur to 30/. 10^. Gd., demanded of 
the Defendant 24/. 8s., in addition to the sum of 64/. 
already paid. 


Pell Serjt. now moved, thht all further proceedings 
in this cause should be stayed, the debt and costs in the 
action having been paid on the 1st of October, 1821. 


Ian4i shall be allowed, ih lieu of 
giving bail to the sheriff, to de¬ 
posit in the bands of the sheriff, 
by ddivering to him or to his 
an^MMslKer^ or other officers 'io 
be by fatal tippointed for that 
lAiqxiisei tfae autn indorsed upon 
the Writ, by tirtue of the affida¬ 
vit for holding to bail in that 
action, together with tot. in 
addition to suefa sum, to an¬ 
swer tfa« costs which may accrue 


or be incurred in such action up 
to and at the time of the return 
of the writ; and also such fur¬ 
ther sum of money, if any, as 
shall have been paid for the king’s 
fine upon any original writ, and 
sbaU thereupon be discharged 
from such arrest as to the action 
in which he, she, or they shall so 
deposit the " - ■ sum indorsed 
on the writ.” 





%1S 


Ilf THfid) YflAR Of afiOi IVg 

^Serjt. shewed cause in the first instancei edti- OSiS, 
tending, that when the sherijBP omitted to retnit the 
money, the Plaintiffs were obli^, with a view to their 
own safety, to take the course which had tfeen pursded, Ym’rfis. 
and Urged that the statute never proposed to ihake a 
Plaintiff suffer for the sheriff’s default. 

But the Court thought that* under the statute# the 
Defendant could not be permitted to suffer# after having 
paid suflScient to cover debt And costs up to the time of 
his arrest; and they made the 

Rule AbsolutA^ (a) 

(a) See Tidd*s Practicct p. *31. et teq. ^th edit. 


Gidley, Executbr of Holland v. Lord 
Palmerston. 


Ma;/ 17 . 


^SSUMPSIT brought by the Plaintiff as executor of An action does 
Christopher Holland^ deceased, against the Defend- l|e agamst 
ant; the first count of the declaration stated, that the by individuals 
said Christopher Holland had been one of the esta- for sums 
Wished clerks in the war office, and, before the time of public*of5cer, 
the promise mentioned in the first count of the declar- he is authoris¬ 
ation, hud been permitted to relive from such office, and ^though 
as such retired clerk, had been allowed, and was duly he may have • 

entitled to receive from the public monies of the feoeived the 

. , , , . , , money npph- 

united kingdohi, the sum ot 200/. jn each and every tj,at 

year, as ,a compensation or j-etired allowance for his purpose: 

services, as such clerk as aforesaid; that the De- 

fendant, at the time of making such promise, was the sumpsit does 

secretary at war, and, as such, was at the head of the said against 

the secretary 

war office; that the several sums of money necessary for at war by a 

retired clerk of 

bffice fcf his retired alldWftnee» iltfebath Ih^ sdr^eftary it ^ar had received 
thle money applicable to such allowance. 

T 2 


the 
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the payment of allowances or compensations granted as 
retired allowances, to any person having held any em¬ 
ployment in the war office, were, in every year, amongst 
other sums^'of money, placed by act of parliament, at 
the disposal of the secretary at war for the time being, 
to enable him to defray the charges of such compen¬ 
sations or retired allowances; and it was his duty to 
pay them over, or permit them to be received by the 
persons respectively entitled to receive the same; that 
the sum of 2001. (the retired allowance which Chris- 
tqpher Holland was annually entitled to receive,) had 
been in the respective years, 1816, 1817, and 1818, 
(amongst other things) duly voted and granted by act 
of parliament, for the due payment of the allowance 
to the said Christopher, as such retired clerk, and had 
been, and was in the same years respectively placed by 
act of parliament, at the disposal of the Defendant 
as the secretary at war, for and during those years 
respectively ; whereupon, it became the duty of the 
Defendant as such secretary at war, in each of the 
said years, to have paid over, and to have suffered 
the said Christopher Holland, to receive the said 2001. 
in each of those years. The declaration further stated, 
that the sum of 600/. being due and unpaid, for the 
amount of the said retired allowance for the three 
several years aforesaid, the Defendant, in consider¬ 
ation thereof, undertdok and promised the said Chris¬ 
topher Holland in his lifetime, to pay over to him, 
or to permit him to receive the said sum on request, 

f 

and then averred d breach of the promise; viz. that the 
Defendant would not pay over to Christopher Holland 
in his lifetime, nor to the Plaintiff as executor since his 
death, neither would he suffer the said Christopher 
Holland in his lifetime, nor the Plaintiff, as executor 
since his death, to receive the said sum, but that the 
same was still wholly unpaid. There were counts in 

the 
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the declaration for money had and received to the use 
of the testator, and on an account stated. The Defend¬ 
ant pleaded the general issue, and upon the trial of the 
cause before Dallas C. J., at the sittings fhr Middlesex 
after Hilary term, 1820, a verdict was found for the 
Plaintiff with 3501. 10s. damages, subject to the opinion 
‘'of the Court on the following case. 

Christophei' Holland^ the .testator, who had been 
for many years one of the established clerks in the 
war office, on the 0th March, 1815, obtained leave 
to retire from his situation, and, upon the recom¬ 
mendation of the secretary at war, and by the authority 
of the lords commissioners of his majesty’s treasury, was 
placed upon the list of retired established clerks of the 
war office, with an allowance of 200/. a year, com¬ 
mencing from the 3d of the same month of March in¬ 
clusive, the allowance being granted to him with the 
due observance of the statute 50 G, 3. c. 117. HdUand 
continued upon such list of retired established clerks from 
the said 3d. oi March, until the 25\h. o^ August, 1818, 
when he died, having first made his will, and thereof ap¬ 
pointed the Plaintiff, his executor, who, after his death, 
duly proved the will. The Defendant, during the whole 
of the said period, and at the time of the commencement 
of this action, was his majesty’s secretary at war. The 
mode in which the compensations or retired allowances 
granted to the retired clerks, Rre provided for, is 
as follows; estimates are drawn up every year, en¬ 
titled Estimates of army services,” containing separate 
estimates of all the allowances, compensations and 
emoluments in tlie nature of* any superannuation or 
retired allowances, to any persons in respect of their 
having held any public offices or employments of a eivil 
nature, and prepared agreeably to the act 50 G: 3, 
c. 117. The estimates are laid before the Gimmons 



Lord 
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T 3 House 
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Hnuse of PaFltament, and^ after having been voted by 
parUamcnt, the payment of the several sums so voted, 
are provided for by an act of parliament passed for that 
purpose, Otie of the heads of such estimates so laid 
before, and voted by parliament during the several yeare 
ofl8Iii, IS16, liii? and 181S, was entitled as follows: 
VIZ, “ Britain^ for an allowance to the secretary^ 
at war, to enable him tp defray the charge of com¬ 
pensations or retired allowances to the following persons 
formerly emjdoyed in his officeone of the items con¬ 
tained under that head is entitled as follows: “ To 
one retired established clerk, 200/.,” and the person to 
whom that description applied, was the said Christopher 
Holland, In this manner, the sum of 300/. had been 
regularly included in the sum voted in each of the said 
years, and the appropriation thereof provided for by an 
act of parliament, as the compensation or retired allow- 
anca of one retired established clerk, during each of 
those years respectively. The mode in which the 
money so voted, is placed at the disposal of the secreik 
tary at war, is as follows. The entire amount of the 
estimates of army services for the current year is, in the 
first instance, imprested from the exchequer into the 
of the paymaster-general: there, is a warrant 
issued by the lords of the treasury to the paymaster- 
general, in the following form; that is to say, “ By his 
Royal Highness, the Prince Regent of the united king- 
donj of Great Britain and Ireland. G. B, B., Whereas 
the, parliament of the united kingdom of Great Britam 
ai^ Ireland hath made provision for various services 
with the expenditure of his majesty's land 
forces for tha year 18. , our will and pleasure there- 
fol^e .that the accompanying establishments of the 
said services do accordingly commence and take place 
filOlin ^0 day of Bmmhr 18 , and continue in 

force 
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force ontil the 24tb day of December 18 , both ^y# ISfi. 

inclusive^ and that the amount of each of the said ^ta** ^ j- ,ith(i/ 

11* I OlBUST 

biishments be issued and applied by the paymaster* ^ 

general of his niajesty^s forces, at such pdlriods, and in 
such proportions, as shall from fame to time be dirm^ed P**'**®***'®*^ 
by his majesty’s secretary at war, or in case of his 
Vnajesty’s forces serving abroad, by the oiheer com¬ 
manding such forces, or by ope of the comptroUeri of 
army accounts, in pursuance of the regulations in this 
behalf established by us his majesty’s high tremurer, or 
the commissioners his majesty’s treasury for the time 
being, or by any act of the legislature; but that no new 
charge be added thereto, nor any greater sunt be tssned 
on account of the said estaldishments than is herein 
authorised in imch particular case, without being first 
communicated to ns his majesty’s high treasuri^, or the 
commissioners of his majesty’s treasury for the lime.*’ 

(The warrant here enumerated the varioms sums atiAho- 
rised to be paid, including an item for the superan¬ 
nuation and retired allowances, and also various de¬ 
ductions not affecting the present case:) and for so 
doing, this shall be as well to the paymaster-general of 
the land forces, as to the commjssicHfiers for auditfog 
public accounts, the commissary-general of musters, and 
all other persons whom it doth or may concern, a sufficient 
warrant, authority and direction. Given at our court 
at Cm’lion house, this day of • 18 in the 

year of his migesty’s reign. By command of his Bpyid 
Highness the Prince Kegeti^, in the name and on the 
beTmlf of his majesty.” • 

Signed by three of the luords of the tretwisry. 

« 

This warrant is under the royal sign-mam^kh REd 
countersigned by the lords of the treasury. Tto secre¬ 
tary at war granti^ from time to time, warrants upon the 
paymaster-general, for the payment of the sums placed 

* j 4 by 
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by act of parliament at his disposal, which warrants 
from the secretary at war, are in the following form: viz. 

Allowances, compensations and emoluments, in the 
nature of superannuation or retired allowances, &c. to 
persons belonging to the several public departments in 
Great Britain. Warrant. N. No. To the Right 
Honourable the Paymaster-General of his Majesty’s^^ 
land forces for the time b^ng. You are hereby autho¬ 
rised and directed, out of such monies as are in, or shall 
come to your hands applicable to army services, to issue 
to Robert Lukin, Esq. or his assign, the sum of 1. 
being towards defraying the retired allowances of persons 
formerly employed in the corresponding department of 
the war office, for the quarter ending on the 24 th 

the same to be issued without deduction, 
and without other accompt than such as is liable to be 
rendered under the authority and direction of the 
secretary at war. 

Signed Palmerston. 

Given at the war office this day of 18 


“ Received the day of 18 of the 

Right Honourable the Paymaster-General, the above 
sum. 

* Signed Robert Lukin.^* 


The paymaster-gerieral, after the receipt of these 
warrants, draws upon the bank of England for the 
amount, and such amount is thereupon, by the said Mr. 
ladcin, first clerk to the secretary at war, paid into the 
bjwak of Messrs. Biddul^k and Cox, the bankers of 
Mr. Lukin, and is entered by them in account with 
the first clerk of the war office: the money, when so 
paid, is at the discretion of the secretary at war, no 
minute of the treasury being necessary to take it out. 
The said first clerk acts as his cashier in the distribution 

of 
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of it, and the first clerk or his deputy, signs cheques on 
Messrs. Biddvlpk and Cox^ for the quarterly payments 
of the said compensations and retired allowances in 
favour of the several parties entitled to thim, according 
to the aforesaid estimates, or as he may be directed by 
the secretary at war. In this manner, the entire sums 
voted for the war department, for the years 1815, 1816, 
1817 and 1818, have been received by the said Mr. Lwkin, 
and by him placed in the hands of Messrs. Biddidph 
and Cox upon the account, and for the purposes before 
mentioned, and the sums retained out of the allowance 
to Mr. Holland, upon the settlement of the said ac¬ 
counts have been since paid by the said first clerk, to the 
account of the paymaster-general at the bank of England. 
The allowance of 200^. per annum was regularly paid 
to Holland^ or to his order, from the 3d March 181.5, 
to the 24th March 1816, previously to which time, 
Holland became embarrassed in his circumstances, and 
in consequence of certain pecuniary transactions of 
Holland, the defendant directed that 50/. a year only of 
the retired allowance should be paid to him from the 
2Sth March 1816, and that the remainder should accrue 
as a fund for liquidating the claims of certain half-pay 
officers, widows and persons on the compassionate list, 
for whom Holland had acted as agent. Holland rerilon- 
strated against this suspension of the retired allowance, 
and requested the Defendant \o allow it to be paid 
to him, and a correspondence took place upon the 
subject, which was terminated by a letter from the 
Defendant to Holland, dated on thfi 3d February 1817, 
in which the Defendant stated, “ that it was quite 
impossible for him to authorize any issue to Holland, 
on account of his retired allowance.” A commission 
of bankruptcy was issued against Holland, in April, 
1816, under which he was duly declared a bank¬ 
rupt, and obtained his certificate under the same, in 

the 
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the nioBth ol Jid^ in the same year. At the time ci 
the death of Hdlandt the sum which was retained out 
of bis aiiowance for the purpose of liquidating the afore* 
said claims, aber deducting therefrom all the payments 
which had been made to him or to his order, amounted 
to 350/, IO 5 ., for the recovery of which sum the action 
was brought. 

The question for the opinion of the Court was, 
whether the Plaintiff, as executor of HoUmd, was 
entitled to recover the said sum. If the Court should 
b© of that opinion, the verdict was to be entered feu* the 
Plaintiff for that amount; if not, a verdict was to he 
entered for the Defendant, with liberty for either party 
to turn the case into a special verdict if the Court should 
so think right. 

The ceae was argued in Hilary term last. 


Serjt., for the Plaintiff. The quegtions are 
two; 1st, whether the Plaintiff’s testator had a vested in¬ 
terest in the suns in dispute $ 2d, whether, supposing 
he had such an interest, this action lies against the De¬ 
fendant. 

In the estimates, HtMandi although not namedi is de¬ 
scribed as certainly as if he Imd been named. To one 
retired established clerk, 200 /.and the case finds that 
this applies to Holland. The acts of parliament follow the 
same description; ther^ifore, upon the face of tire act (a) 
of pgrUament, and of the estimates, there was this sum 
applicable to the particular individual. When the esti- 
isales are prepared; a demand is made by the secretary 
at war, of certain sums for certain purposes; the par¬ 
liament having sanctioned this demand the sums become 
vested iu the individuals to whom they are voted, and if 
so,, Defendant had no riglit to stop tliis allowance. 


(fl) j 8 G. 3 . c. loi. 


SecondlyJ^ 
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Secon^ty, this action may be maintamed against tlw 
Defendant; the money has been appropriated by parlia- 
menlv *nd has been drawn for by the D^ndant, under 
the terms in which it was appropriated; 4t*hRs been paid 
to him for a specific purpose, and be is a mere trustee 
holding a given sum of money for a given individual; 
so that this PlakitilT has the same right as against 
any other individual, who jmay hold money for him. 
But it will be said, that the Defendant is secretary at 
war, and as such o^cer, no action can be maintained 
against him. The ground, however, upon which it is 
contended that public officers are not liable to actions 
at the suit of private individuals, is of modern intro> 
duetion, and this ca^ does not fell within that prlHci^de. 
In Lane v. Cotton (a) Lord thought such an action 
maintainabH though the other three Judges differed. 
In Whi^ld V. Lord Le Lkspencer (/>)» Cburt held, 
that an action did not lie against the posima»tef-gc»erai 
for the acts of -the infericMr offikjcr; but, even thcr^ 
Lord Mansfield held, that the postmaster-general would 
be liable for any act of his own. The present, however, 
is not the case of au act done by an inferior office)^ it is 
the act of the secretary at war himself and not an act 
'^one in the general duty of his department, or connected 
with the administration of army affairs. 
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Vaugkm Serjt., for the Defendant. The money sought 
to be recovered in this action did not constitute a 'jested 
interest, but the secretary at war, as a public h^ad 

a right to control tlie payment of* it. It would bo of 
alarming consequence if this action should be deemed 
maintainable, for every man described in the act, even 
the private soldiers of the local militia, might sue 

(a) I Z.</. jR. 646. (^) Cow/. 754. 

the 
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the secretary at war; such actions have always been 
discountenanced, on the ground of public policy. Mac- 
heath V. Haldimand. (a) The fallacy of the PlaintitF’s 
argument coniists in his considering the grant as 
a grant to the individual; but it is not a grant to the 
individual but to the crown. The terms of the vote of 
the Commons are, ** It is the opinion of this committee 
that a sum not exceeding , L be granted to his 
majesty for defraying, &c.” The sum is afterwards taken, 
it is true, with reference to persons who are supposed to 
be those who will be entitled to it; but it is only a mode 
of enabling his majesty to pay these allowances so long 
as he thinks fit. If the person described in the act has 
acquired a legal vested interest in the sum, should he 
die a day after the beginning of the year, his executors 
would be entitled to the whole 200L; but the party 
here is dependent on the bounty of the crown, and his 
remedy is by petition to the crown or to parliament. 
The case expressly finds that the money is at the di.. 
rection of the secretary at war. 


Tadd^i in reply. This is the case of an individual, to 
whom a grant is made of a given sum: where there is a 
general grant, such as the grants for postage, stationery, 
&c.y 4he case is difierent, and no action can be main¬ 
tained. If persons mentioned by name in these acts 
must petition the crown fbr redress of grievances, and the 
officer through whom they were to be paid should not be 
responsible, the alarm would be much more extensive, and 
the evil much greater*than that occasioned to the officer 
by his own responsibility. If the party should die before 
the expiration of the year, as there would then be no 
claimant, the grant would be at afi end. But it never 
can be contended, that a secretary at war is to have the 


(a) 1 r. Jt i7». 


discretion 
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discretion of withholding pensions from those persons 18^2. 

who are actually named in the act of parliament. „ 

’ ^ Gidley 


Dallas C. J., after stating the substance of the case, 
now gave judgment as follows: On these facts the ques¬ 
tion arises, whether, upon all or any of the counts in 
the declaration, the present action can be maintained: 
and we think that it cann«t be maintained. It is not 
pretended that tlie Defendant is to be charged in respect 
of any express undertaking or agreement between him 
and the testator, or in respect of any other character 
than his public and official character of secretary at 
war. 


V, 
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It is in that character, and in that only, that his duty 
is alleged to arise; being, therefore, a duty as between 
him and the crown only, and not resulting from any 
relation to or employment by the Plaintiff or under 
any undertaking in any way to be personally responsible 
to him. The money received is granted by the crown, 
subject only to the disposition or control of the De¬ 
fendant, as the agent or officer of the crown, and 
responsible to the crown for the due execution of the 
trust or duty so committed. There is, therefore, no 
duty from which the law can imply a promise to pay to 
the testator during his life, or to his executor after his 
death, nor can money be said to have been had and 
received to the use of the tesfator, which money be¬ 
longed to the crown, being received as the money ©f the 
crown, and the party receiving it being responsible only 
to the crown in his public charaefer. On this view of 
the case, it appears to us, ‘that this action cannot be 
maintained. 

But it must fail also on another and a wider ground. 
This is an action brought against the Defendant, as pay- 
master-general, for an alleged breach of an implied 
undertaking, said to attach upon him in that character. 

With 
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1822. With reference to this ground^ it will be sufficient to 
advert to a ciftss of cases, too well known and established 
to require to be more particularly mentioned, and which, 
in substance and result, have established, that on action 
PajmbaSVoN. jj^ against a public agent for any thing done by 

him in his public cliaracter or employment, though al- 
l^d to be, in the particular instance, a breach of such 
employtnent, and constituting a particular and personal 
liability; siich persons, said Lord Mav^eM^ in one of 
the cases cited at the bar {a.\ are not understood person¬ 
ally to contract; and in the same case it was observed, 
by Mr. Justice A&hhurd, ** In great questions of policy, 
we cannot argue from the nature of private agreements*” 
—Great inconveniences w'ould result from con¬ 
sidering a governor or commander as personally re¬ 
sponsible.” —— “ No man would accept of any office of 
trust under government upon such conditions; and, in¬ 
deed, it has frequently been determined, that no indi¬ 
vidual is answerable for any engagements which ho 
enters into on their behalf. There is no doubt but the 
crown will do ample justice to the plaintiff’s demands, 
if they be well founded.” Mr. Justice Bidler^ in the 
same case, adds, ** Where a man acts as agent for the 
public, and treats in that capacity, there is no pretence 
to Say that he is personally liableand, in a subse¬ 
quent case (i), it is held, that a servant of the crown, 
contracting on the part*of governmept, is not personally 
ansvuerable. I am aware, that these cases are not, in 
their circumstances, precisely similar to the present; and, 
perhaps, in respect 6f some of the circumstances belong¬ 
ing to the present case, I may personally have doubted 
longer than, I am now satisfied, I ought to have done: 
but in their doctrine they go to this, that, on principles 

(«) Matbeaib v. Haldmandf (b) Umvin v, Wblsefyf i Ti R, 
iT./l. Z 7 S* 674. 

of 
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of public policy, an action will not lie against persons 
acting in a public character and situation, which, from 
their very nature, would expose them tA an infinite 
multiplicity of actions, that is, to actions rft the instance 
of any person who might suppose himself aggrieved : 
and though it is to be presumed that actions improperly 
brought would fail, and it may be said that aCtioDs 
properly brought should succeed; yet, the very liability 
to an unlimited multiplicity of suits, would, in all pro¬ 
bability, prevent any proper or prudent person from 
accepting a public situation at the hazard of such peril 
to himself. 


18 ^ 2 . 


Gmcsr 

Lord 

PaLM£HSTUM. 


It is scarcely necessary to add, even to guard against 
any possible misconception, that the noble Lord who 
is the Defendant on this record appears, in point of fact, 
to have acted upon the purest motives of public and 
private justice to all parties concerned. 

Upon the grounds which I have stated we are of 
opinion, that this action cannot be maintained, and that 
the judgment, therefore, must be for the Defendant. 


Judgment for the Defendant accordingly. 
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^ 1 * ' Kine V, Beaumont. 


The copy of 
an original 
letter giving 
notice of the 


^[^CTION by the indorsee of a bill of exchange 
against the indorser. At the trial, before Dalleis 
C. J., London sittings after last term, the Plaintiff 


dishonour of a offered to prove the notice of dishonor of the bill- 
bill, IS admis- , . 1 • 1 1 , 

sible in evi- (which notice had been given in a letter,) by a copy of 
dence,without the letter, taken at the time it was written; but did 

duerthewT prove any notice to the Defendant to produce 
ginal letter. that letter. 


It was objected, that a copy of the letter ought not 
to be allowed in evidence, till it was proved that the 
Defendant had received notice to produce the original 
letter. A verdict was found for the Plaintiff, with 
leave. for the Defendant to move to set it aside and 


enter a nonsuit, if this objection should be thought well 
founded. 


Bosanquet Serjt., on a former day, obtained a rule 
nisi accordingly, relying principally on Shaw v. Mark^ 
ham (a), and Langdon v. Hidls (b); and citing Grove x," 
Ware (c), to shew, that Lord EUenlorougtCs later opi¬ 
nion coincided with that expressed by himself and Lord 
Kenyon in the former cases. 

Lens Serjt., who, on a subsequent day, shewed cause 
against the motion, argued that, whatever might have 
been the rule formerly, the notice of the dishonor of 
a bill, was, as to evidence, now placed on the same 
footing as notices to quit, &c. For this he cited AcHand 
V. Pearce (d), and Roberis v. Bradshaw (c), in which cases 

{d) %Cdmp.$ot. 

(^) iStarkmN.PX.zi.'^ 


{a) Peahr N. P. C. 165. 

( 3 ) 5 156. 

(c) » StariUf N, P. C. 174. 


Lord 
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Lord Ellenborough seemed to have changed his former 
opinions on the subject. iPark J. Roberts v. Bradshaw 
was not merely a nisi prim decision. There was subse¬ 
quently an application for a new trial, wl^ich the Court 
refused. Burrmigh J. There was also a motion for a new 
trial in AcJcland v. Pearce, but without success.] Lens 
further urged, that the objections made to the admis¬ 
sibility of the copy in this 'case would apply equally 
against the practice in cases of notice to quit and notices 
of actions against magistrates; and further, that, in 
all cases of notice, copies made at the time were a 
species of duplicate original, which had always been 
held admissible. Jory v. Orchard (a), Anderson v. 
May. (b) 

Bosanquet, in support of his rule. Neither a notice 
to quit nor a notice of action to a magistrate can be 
proved by a copy, where no notice has been given to 
produce the original notice, except in cases where the 
notice served was one of two duplicate originals, drawn 
out and signed at the same time and by the same hand. 
This was the ground of the decisions in Jory v. Or- 
chard. Anderson v. May, Gotlieb v. Danvers (c), Surtees 
V. Hubbard [d), Philipson v. Chase (e) ; and forms the 
distinction to which the decisions by Lord Elleiiborough 
seem always to have reference. In Surtees v. Hubbard he 
refers to the case of a notice to quit, and of such notices 
duplicate originals are usually made; but no case* has 
decided that a copy of a notice to quit, where duplicate 
originals have not been drawn out, can be given in evi¬ 
dence, without proving notice to produce the notice 
served. Ackland v, Pearce and Roberts v. Bradshaw 
have not gone further than the preceding cases. In 
Ackland v. Pearce it does not appear that the notice 

(«) a iJ. Ssf-P. 39 . (<^) 4ao3* 

• [b) % P.ti-j. (<■) iCampb.iio, 

[c) iEsp.^ss. 

VoL. III. U served 


1822. 


Kine 

V. 

Beaumont. 
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served was not one of two duplicate originals, nor that the 
secondary evidence, which Lc Blanc J. said might be ad¬ 
mitted, was not the other; but as the analogy of a notice 
to quit was rdferred to, it may be presumed the notice in 
question was one of two duplicates. In Roberts v. Brad¬ 
shaw the clerk received from his master two papers ex¬ 
actly alike, which the clerk compared with each other, 
and produced one of thciji, purporting to be notice of 
dishonour of the bill then in question ; and the language 
of Lord Elle?iborough, taken with reference to that fact, 
consists with his former opinion. The copy produced 
in the present case is not a duplicate original drawn 
out or signed by the same hand, but a mere copy, and 
it would be contrary to all principle to admit it, willi- 
out first calling for the original. 

Dallas C. J. It appeared to me at the trial, that 
the objection there taken, and no>v supported, was well 
founded. So I thought originally ; so Lord Ellen- 
borough thought at one time; so Lord Kenyon thought. 
But, at the suggestion of counsel, and on a reference 
made to some of the later cases, a verdict was taken for 
the Plaintiff, and I saved the point for the opinion of 
this Court. 

In the case of Roberts v. Bradshaw^ Lord Ellaiborough 
expressly says, that a letter acquainting a party with the 
dishonour of a bill, is in the nature of a notice, and that 
it is unnecessary to prove notice to produce such a letter. 
I own 1 do not see any great inconvenience which can 
arise, in practice, from giving notice to produce such a 
letter; but still the question comes to this, whether, in 
substance and reason, the law is not by the late deter¬ 
minations settled, that where a copy of a letter, contain¬ 
ing notice of dishonour of a bill of exchange is tendered 
in evidence, such copy is admissible, without proving a 
notice to the party in whose possession the letter itself 
may be, to produce it. 


1 am 



IN till! THtUtt YfiAtt or GEO. IV., 


m 


I am not now going to enter into nice distinctions 
between a copy and a duplicate original; though I 
cannot see any great difference between a duplicate .p, 
original and a copy made at the time; but, feeling the Beaumont. 
necessity that there should be an uniformity in the 
practice of the courts, we will enquire what the practice 
of the Court of King’s Bench is on like occasions. 

On this ground only we delay giving our judgment. 

Park J. In a suit against the acceptor of a bill, I 
do not see any inconvenience which can arise from ad¬ 
mitting in evidence, the copy of the letter containing the 
notice of dishonour, without proof of notice to produce 
the original. 


Burrough J. I can see no substantial distinction be¬ 
tween a duplicate original and a copy made at the time. 

Richardson J. At present, I own I do not see any 
sound distinction between a duplicate original and a 
copy authenticated on oath. 

Adjornatur. 


And now, 

Dallas C. J. said, In this case we see no reason 
to change the opinion we in jiart expressed when the 
question was last before the Court; but, as a matter of 
general practice, we wished to collect the opinio* of 
other Judges, and the result is, that the copy of an 
original letter, giving notice of the dishonour of a bill, 
is admissible, without notice* to produce the original 
letter, and, consequently, that, in this case, the verdict 
must stand, and the rule to enter a nonsuit be 

Discharged, (a) 


(a) See Phillipps’s Evidence, vol.i, 448, 5tb edit. 

y 2 
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May 17. 


Lopes *c, De Tastet. 


In an action ''HIS was an action on the case, brought against 
on the case JL , . ® ” 

against an the Defendant for misfeasance, in his capacity of an 

agent for mig- agent. In addition to the counts containing the state- 
tHc 

declaration in misfeasance, there were two counts in trover, 

addition to the with allegations of special damage. At the trial, before 
counts on the London sittings after Trinity term, 1819 , 

contained the Plaintiff attempted to substantiate, but failed alto- 


misfeasance, 

contained 


counts^m gether on the counts for the misfeasance, and in the 
an allegation proof of the alleged special damage, but obtained a 
of special da- verdict on the bare count in trover. 

Plafntiff foiled pvothonotary, ill taxing costs, allowed, among 

in substaniiat- other items, sixteen guineas for the loss of time of sixteen 

ing the counts bj-Q^ers, who attended as witnesses, but, acting on the 
for misfeas- - . , , . 1 , . , , ^ , 

ance, or the principle laid down in Penson v. Lee {n) (that where a 

allegations of party declares in several counts, and recovers only on a 

^ge,^ but re- declaration, he shall be allowt'd costs only for 

covered on the the part on which he recovers) he confined the costs to 

bare count in jjjg pgj.j. count in trover on which the Plaintiff' had 

trover: Held, i r • r ■ 

that he was recovered, refusing to allow them on the counts for inis- 

entitled only feasance, the allegations of special damage, or for any 

and^ccTsloned occasioned in the endeavour to substantiate 

by that count, those counts or allegations. A sum of 500/., charged for 

divested of the witnesses on the count in trover, he refused 

.special da- 

mage-allega- to allow, because it had not been actually paid to the 

tion; but that witness; and also the sum of 39G/. 16s. charged by the 

to rsuin”pa!d* Plaintiff for the postage of foreign letters, sixteen guineas 

for the postage of which sum w’ere sworn to have been paid for the post- 

of foreign let- ^ foyjjjgn fetters solely applicable to this cause, 
ters, sworn to ® ® j rr 

be solely ap¬ 
plicable to the cause. 

No costs are alloM'ed for the loss of a broker’s time. 

No costs are allowed for a witness who has not been paid before the claim is 

made. 


(a) Ot P, 330. 


Both 
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Both parties obtained rules nisz for the prothonotary 1822. 
to review his taxation. The Plaintifti on the ground, 
among other objections, that the allowance ought to 
have been made on the whole declaratfon, when it DeTastet. 
appeared that the whole was, 6ond Jide^ framed with a 
view to trial, and witnesses attended in support of every 
part; that, at all events, costs ought to have been allowed 
for the expenses incurred in .support of the allegation 
of special damage; that the rule in Penson v. hecy which 
applied to different counts, had never been extended to 
different parts of the same count; that before a party 
paid a witness 500/., he was entitled to know what the 
prothonotary would allow; and that the sum paid for 
postage of the foreign letters applicable to the cause 
ought to have been allowed. 

One of the Defendant’s objections, was, to the allow¬ 
ance for the time of the brokers who attended as wit¬ 
nesses, it being contended that such an allowance could 
only be made to medical men or solicitors, Severn v. 

Olive (a), Willis v. Peckham (6), Moor v. Adam, {c) 

Cur. adv. vidt. 


And now the Court confirmed the rule in Penson v. 
‘Ijcey and the prothonotary’s taxation, as to the refusal 
to allow costs on any part of the proceedings but Uie 
bare count in trover, and the evidence thereon, and as 
to the refusal to allow for the witness who had not 
been paid. But they disallowed the sum taxed for the 
loss of time of the brokers, deciding that no allowance 
ought to be made for their loss of tijne; and, without 
laying down any general rule, directed that, in this case, 
the sum sworn to have been paid for the postage of foreign 
letters solely applicable to the cause, should be allowed. 

Zens and Hullock Serjts. for the Plaintiff; Vaughan 
and Bosanquet Serjts. for the Defendant. 

(a) Ui. 7*. (/') Antet 'u ^1$, (c) $ M,^ 

U 3 
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1833 . 


May iS. 


Padfield sy. Brine. 


Under an ex¬ 
ecution by 
against -B.i the 
Court will not 
order the 
sheriff to pay 
over money in 
his hands, 
levied on an 
execution by 
B, against C. 


JpADTIELD bad recovered heavy damages in an 
action against Brine. Brine had recovered da¬ 
mages against Hippisley," and the sheriff had in his 
hands the sum of 533^. 8s. 5d., being the proceeds ob¬ 
tained by the sheriff under the act of ^/ieri facias^ issued 
out of this court in the cause of Brine v. Hippisley. 

A Jieri facias having then been delivered to the 
sheriff in the cause of Padfield v. Brine, 


Lens Serjt., on a former day, obtained a rule to shew 
cause why the sheriff should not be ordered to retain in 
his hands the sum above mentioned for the use of the 
Plaintiffj Padfield ; and he cited Armistead v. Philpot. (a) 

Pell Serjt., in shewing cause, said, that Fieldfiouse v. 
Crqf/ (ft), and Knight v. Criddle (e), were direct authori¬ 
ties against such an application, and no answer being 
given to this, the rule was discharged, but without 

costs. 

« 

Rule discharged. 


(o) Doug . ( i ) ^ Baitxs ^ o . ( c ) gJEastx ^ fi . 
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Champion and Another >v, Terry. 


y^CTION on a bill of exchange, and for goods sold Defendant 
and delivered. At the trial before Dallas C. J., 
it appeared that the Dofendf^nt, who had bought goods goods sold, 
of the Plaintifti when called on for payment, gave the gave him a 
Plaintiffs' agent a bill of exchange, di’awn and accepted 
by two other persons, but not due, for an amount greater due, (drawn 
than the price of the goods; and tliat the agent, thereupon, accepted 

gave the Defendant in money, the diilercnce between persons,) to a 


the amount of thej bill and the price of the goods: the greateramount 

Defendant indorsed the bill in blank. orthe^goods,^ 

The Plaintiff afterwards, and before the bill became and PlaimilT 


due, transmitted it with several others in a letter which 
never reached its destination, and the bills were seen no 


gave Defend¬ 
ant the difler- 
ence in money. 


more; whereupon, as soon as the time had elapsed, by Defendant in- 
wdiich the bill in question would have become due, the fn 
Plaintiff brought this action. It did not appear that PlaintifT hav- 
any enquiry had been made for the bill, or that there hefore^t 


had been any advertisement of the loss. The jury was paid, 
found a verdict for the Defendant. Deld, that he 


could not sue 
the Defendant 

Vaughafi Serjt., on a former day obtained a rule nisi for the price 
for a new trial, or to enter a verdict for the Plaintiff, goods, 
which he moved for, on the ground that the bill had bill, 
not been received absolutely in payment and discharge 
of the Plaintiffs’ demand, but only.conditionally, pro¬ 
vided the amount of it should'actually come to hand. 


Pell Serjt. now shewed cause. As to the count for 
goods sold, the Defendant, it must be presumed, gave 
value for this bill, the Plaintili; therefore, who has put 
it out of the Defendant’s power to recover that value 

U 4 again, 
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Champion 

“V. 

TfiERY, 


again, shall not make him pay twice for the same goods. 
As to the count on the bill, the Plaintiff cannot recover 
unless he produces the bill, or proves that it has been 
lost; this wan always the law with respect to actions 
against acceptors, and in Povoell v. Roach (a), there is 
the same decision with respect to indorsers. No evi¬ 
dence was given in the present case of the absolute loss 
or destruction of the bill, and for aught that appeared 
at the trial the Plaintiff might be sued to morrow by a 
holder who had given value, and so, if cast in this action, 
pay for the same instrument three times. 


Vatt^haVi in support of his rule, urged, that proof of 
the non-arrival of the bill within a reasonable time was 
sufficient proof of the loss of it, and he referred to Long 
V. Bailie, (d) 

The Court seemed to think that there was no 
sufficient proof of the loss of the bill; but that, at all 
events, the Plaintiff having taken a bill, by losing 
which, he had deprived the Defendant of all means of 
recovering over, he should not turn round and sue the 
Defendant for goods w'hich had already cost him their 
full value. They referred in the course of the argument 
to Davis V. Dodd{c), Dangerfield v. Wilhy{d\ and Ex 
payte Green'way (e), and observed that in Ijjng v. Bailie 
the bill was specially indorsed. 

* Rule discharged. {J') 


(a) 6 Esp. 76. 

(h) % Campb. 214. n. 

[c) 4 Taunt. f>o%. 

(d) 4 Esp. 159. 

((?) <5 Fes. jun. 81 a. 


(y*) See a Campb. 3x1. et seq. 
Mayor V. .Johnsont 3 Campb, 334. 
Poole V. Smithy Holt, N. P. C. 
X44. Mossop V. Eadon, 16 Fes. 
jun. 430. See also Williamson 
V, Clements, i Taunt. ^33. 
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1822. 


IN THE EXCHEQUER CHAMBER. 


Clement Lewis, Gent, (in Error). 


May l8. 


J EWIS sued Cleme?ii in the King’s Bench, for a libel Where an ac- 

in The Observer newspaper, headed “ Shameful 

Conduct of an Attorney.” Pleas, first, General issue, ings in a court 

and issue thereon; and then eight special pleas, justify- 

ing on the ground, that the alleged libel contained a newspaper, 

faithful and true account of the several proceedings “ Shameful 

therein stated, had in the Insolvent Debtors’ Court, 

and issue on those pleas. The jury, at the trial, found Pleas to a de- 

a verdict for the Plaintiff on the first issue, and on the 

last as far as related to the second and sixth pleas, with- alleged 

out assessing damages; and for the Defendant on the hbel contained 

last issue as far as it related to the third, fourth, fifth, f 

' ' true account or 

seventh, and eighth pleas. The Court of King’s Bench, proceedings in 
on a motion to enter up iudgment for the Plaintiff, non ^ 

° _ were held ill. 

obstante veredicto^ decided that the pleas were ill, because The jury 

the words at the head of the libel formed no part of.the having found 
proceedings in the Insolvent Debtors’ Court, — gave ant on sU out" 

* of eight pleas 

comprehended in the last of two issues, and for the Plaintiff on the reddue of those pleas, 
and on the first issue without assessing damages; and the Plaintiff having, pursuant to* 
the decision of the Court of K. B., entered up as to the pleas found for the Defendant, 
judgment non obstante veredicto, with an award of a writ of inquiry, and final 
judgment for the damages found by the inqu*isition, &c. ; a court of error reversed 
the judgment of the Court of K. as to the award of the writ of inquiry', and the 

final judgment thereon — remitted the record to the Court of KJ* B-and directed 

that court to award a venire de novo to try the first issue and the last, as far as 
related to the pleas on which the finding was for the Plaintiff; holding, that the 
verdict found for the Plaintiff on the first issue, and on the last, (as far as 
regarded the pleas on which the finding was for the Plaintiff,) was void, because no 
damages had been assessed. 


judgment 
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Clement 

V, 

Lewis. 


judgment for the Plaintiif(a),—awarded a writ of en¬ 
quiry to assess the damages, and judgment was thereon 
entered up for 500/. damages and 405. costs, (the sum 
assessed), md>65Gl. for costs of encrcasc. 

The Defendant brought a writ of error in Cam. 
Scacch.f and assigned for errors, that judgment was 
entered up nm obstante veredicto; and common error. 

Joinder in error. 


Plalti for the Plaintiff in error, contended, that the ^ 
heading of the libel imputed no misconduct beyond 
that which was developed in the ensuing statement; 
and that the finding of the jury had in effect thrown the 


heading out of the account. 

O 


But on this point the Court affirmed the judgment of 
the Court below. 

Platt then objected that the verdict was void, because 
the jury had not assessed damages on the issues found 
for the Plaintiff, that the Court below ought therefore 
to have awarded a venire de novo instead of a writ of 
inquiry, the rule being, that when the court ex oficio 
ought to inquire of any thing upon which no attaint 
lies,* there the omission may be supplied by a writ of 
inquiry; but in all cases, when any point is omitted 
whereof attaint lies, it ihall not be supplied by a writ of 
inquiry of damages, but by a venire dc novo; that attaint 
would have lain against the original jury in tlie present 
case, of the benefit? of which the Defendant would be 
deprived if he were concluded by the finding of an 
inquisition on which no attaint lies; he cited Comyns* 
Dig. tit. Damages, E, Cheync^s, case, 3d Resolution {h\ 


(a) See $ B, id A. 70 l. et seq. (b) so Rep. lig. a. 


llrydon^^ 
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case («), Mkhorn v. k^e *mmlre (6), and Kirk v. 
Nofwill, (c) 

Marri/alti for the Pefendant in error, k may be true, 
that where the first jury omits something which it ought 
to have found, the Court cannot ex officio ascertain by a 
writ of inquiry what has been omitted. In all the coses 
cited, the verdict having passed for the Plaintiff, the 
jury omitted something which they might and ought to 
have found ; but neither those cases, nor the principle 
just laid down, are applicable to the present case, where 
the verdict having passed for the Defendant on an issue 
going to the whole declaration, the jury had no power 
to find damages for the Plaintiff; and therefore, have 
omitted nothing. 

IPer Cttriami they may find for a Defendant on 
special pleas, and damages for the PlaintifI’ under the 
general issue. Sayre v. Earl of Rmlffbrd (d), Kirk v. 
N(mill and this is not unusual.] 

Then> the reason for not awarding a writ of inquiry, 
namely, that the Defendant may thereby be deprived 
of his attaint, can scarcely be urged with effect at this 
day, when the writ of attaint has been obsolete for nearly 
two centuries. However, if it were otherwise, a writ 
of attaint would not have lain in this case, for the jury 
could only have erred in the amount of the damages, 
and for excess or insufficiency* of damages, a writ of 
attaint does not lie. Barker v. Sir Wohton Dixie, (e) 
Where there is a verdict on an immaterial issue, or on 
an issue ill joined after a justification, the Court will 
award a new writ to inquire? of damages, Lacy v, liey^ 
nolds {,f)i 2 Roll, Abr, 99, D, 



CJ. 8 M*NT 

V * 

I.KWIS. 


(«) n Rjsp, 6. a, 

(t j I T, R, ii8. i'>6. 


(d) z m Bl. 1165. 
(/*) a Str, 1051. 

( f) Cro, El. ai4. 


Jones 
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Clkment 

V, 

Lewis. 


Jones V. Bodinham (a), ^Staple v. Haydon (b), Broome 
V. Bice (c), Broadbent v. {d\ Darrose v. jV«o- 

boU[e\ Knight V. Lillo[f), Craven Hanley {g\ Lu- 
ce7ia V. CraufiA d (h), 2 Boll. Abr. 722., were also referred 
to for the purpose of shewing that the Court had been 
in the habit of awarding writs of inquiry in cases similar 
to the present; but they were distinguished by the 
Court, or shewn not to apply. 

The following judgment was entered up by order of 
the Court. 

It appears, that notwithstanding the verdict found for 
the Defendant, still the Plaintiff ought to recover da¬ 
mages. 

But it farther appears to the Court, that the jury by 
whom the issues were tried, ought to have assessed the 
Plaintiff’s damages, by reason of the grievances con¬ 
tained in the declaration; and by reason of their not 
having assessed such damages, the verdict for the Plain¬ 
tiff on the first and last issues, so far as relates to the 
second and sixth pleas, is void in law. 

It further appears, that in the record and proceedings, 
&c., there is error, in this, that the Court of King’s 
Bench have awarded a writ of inquiry, and proceeded 
to final judgment thereupon; therefore it is considered 
thttt'the verdict and the inquisition of damages be an¬ 
nulled and vacated, and the final judgment in the 
King’s Bench be reversed, — that the record bo remitted 
to thf Court of King’s Bench, — and that the same Court 
do anew ,command the sheriff to cause a jury to come, 
&c., to try the first issue and the said other issue, so far 
as relates to the second and sixth pleas. 

(/a) 1 Salk.iT^. CartheWi (e) Cro. Car. 143. 

3‘jo. S. C. (/) ^ 

(A) Ibid. [g) z Com. Rep. 34%. 

(f) z Sir. 873, {b) z N.R, 349. 

WilUst3b4. 
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Morris v, Magrath. * 

JN this case judgment was signed in Easter term, 

1821. On the 3d of Jul^ following, the Defendant 
surrendered in discharge of.his bail, vvhcn no further 
proceedings were had in the cause till Hilary term, 
1822; the Plaintiff then (the Defendant having pre¬ 
viously removed himself by habeas corpus in another 
cause, into the prison of the King’s Bench) issued a 
habeas corpus^ and on the 12th of February charged the 
Defendant in execution. 

Lan'es Serjt. obtained a rule 7iisi for a writ of super¬ 
sedeas to discharge the Defendant out of custody, on the 
ground that he ought to have been charged before the 
end of Michaelmas terra. Heaton v, WittaJeer (a), Line 
V. Lowei'{b) 

Vaughan Serjt., who shewed cause against the rule, 
contended, that the Defendant ought to liave applied 
sooner, and that the rule that a party who was once su- 
persedable was always superscdable, was confined to cases 
w-here the party remained in the same custody and under 
the same process, Rose v. Christjtcld (c); here he had 
removed himself by habeas corpus in another action? 

La'iseeSi in support of his rule, argued, that the De¬ 
fendant having surrendered*in discharge of his bail, 
after judgment, must be deemed to be still in custody 

(a) 349 . (h) 7 330 . (c) l T,R.S9'^> 


1822. 


May ao. 

Plaintiif liav- 
ing omitted 
three terms 
after judg¬ 
ment to charge 
in custody 
Defendant, 
who, after 
judgment, had 
surrendered in 
discharge of 
his bail: 

Held, that 
Defendant 
was supersed- 
able, although, 
in the mean 
time, he had 
removed him¬ 
self into ano¬ 
ther custody 
by habeas cor¬ 
pus in another 
action. 


under 
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under the same process, although he was also in cus¬ 
tody under another action; and 

The Court V)cing of this opinion, the rule was made 

Absolute. 


Maj/ ao. 


C ALDER V, Rutherford and Others. 


In an action A CTION against the executors of James Stuart, the 
on an agree- XjL ^ i #* 

ment to pay siirvivor of two ]>artners, on the breach or an 

loot, if Plain- agreement, signed by Gabriel, for the house of James 

tiff would not Gabriel Stuart, to pay 100/. if the Plaintiff would 

for one twelve- not consign, for one year, directly or indirectly, any 

month to the quantity of repacked herrings to the London market, 
London mar- , « , ..r t i i i • *1 

ket, and, in made up lor the IVcst Jnata market; and, m particular, 

particular, to to the house of Messrs. J. and A. Millar. 

before Dallas C. J., Londmi sittings after 

The Plaintiir Hilary term last, the Plaintiff' proved that he did not 

proved he had consign, for the space of one year from the date of the 

rings during agreement, any repacked herrings to the house of J, and 
A. Millar. For the Defendant it was objected, that the 
Plaintiff’s })roof was insufficient, and that he should 
have called his clerk to shew that no herrings were con- 
Held, sufficient ^o London market generally. 

‘to €^ntirlp him ” 

A verdict was found for the Plaintiff, with liberty for 
the Dcftjndant to move to set it aside, and enter a 
nonsuit. 


the twelve- 
month to the 
house of J. and 
Jt.M. : 


•to entitle him 
to recover, no 
proof being 
given that he 
had sent her¬ 
rings within 
that time to the 
I.on don mar¬ 
ket. 

Where A., 

partner with B., signed an agreement on behalf of the house of A. andi 3 .,andff. sur¬ 
vived A.: Held, that an action on the agreement lay against the executors of the 
survivor only. 


Vaughan Serjt. accordingly having obtained a rule 
jiisi on the above objection, and also on another, viz. 


that 
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that the action ought to have l5een brought against the 
executors of both the partners, and not singly against 
the executors of the survivor, 

9 


1822. 

Calder 


V. 

RtfTHEtlFORD. 


Taddy Serjt., in opposing the rule, urged that the 
Plaintiff had made out a sufficient j)rmd facie case by 
adducing some evidence that applied to the terms of the 
agreement, namely, by shewjng that ho had sent no 
herrings to J. and A. Millar; that, after this, he could 
not proceed further in the proof of a negative, but that 
the Defendant should, if he could, have proved the 
affirmative of the issue; and that a party could only be 
called on to prove a negative to its full extent where the 
omission of the act required to be done, would be a 
criminal neglect of duty. Williams v. East India Com^ 
pany. («) As to the objection resj.)ecting tlie non-joinder 
of the executor of the other party, Richards v. Heather (6), 
was an express authority to shew that the action was well 
brouffht against the executors of the survivor. 

O O 


Vaughan in support of his rule. The doctrine laid 
down in Williams v. East India Company is not confined 
to negative averments imputatory of criminal neglect of 
duty; but where there is a negative averment, the issue 
shall be proved by the party who can prove it with the 
least inconvenience; as the Plaintiff might have done 
here by calling his own clerk. * 

% 

Dallas C. J. It is not necessary for us to Ijjy down 
any rule, or draw any distinction in tfiis case, as to ne¬ 
gative or affirmative averments. Generally speaking, 
the rule is, that the affirmative of the issue must be 
proved, and the case of Williams v. East India Com- 
pafiy is an exception. But here some evidence was 


/ 


'V 


{b) I £. Ssf A. 29. 


(a) 3 Eas/f ly*. 


given 
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I 

\ 

given in proof of the negative averment, and that threw 
it on the other party to go further. 


Rutherporj). Park. J. * The evidence given by the Plaintiff’, though 
vague, v^’as enough to throw it on the other party to go 
further. On both points, 1 agree with my brother 
Taddy, 


The rest of the Court concurring, the rule was 

Discharged. 


May 20. 


Payne v. Bailey. 


Plaintiir ob¬ 
tained a ver¬ 
dict subject 
to the award 
of an arbi¬ 
trator. 


^HIS was an action brought against the Defendant, 

as surety on the joint and several bond of the 

Defendant, and Richard Lough, the principal, and 

John Selby, the other surety, which was dated the 27th 

The arbitrator February, 1819, and was taken in the penal sum of 

having made a 4000/., for securing the payment of the three several 

take-in his**' acceptances of the said Richard Lough, therein men- 

award, and the tioiied, being the capital sum due to the Plaintiff from 

Defendant JHchard Loush, on the dissolution of a co- 

having re- , 

fused to refer ptu’tiiership, one of which acceptances, for the sum of 
7 G6/. \d., was payable two months from the date of 

the .said bond, and this action was brought to enforce 
the payjnent of the said instalment, the others not 
being then due. 

The Defendant pleaded, first, the general issue; se¬ 
condly, that the bond was obtained by fraud, covin, and 
misrepresentation by the Plaintiff^ and certain other 

a second time, persons in collusion with the Plaintiff; and, lastly, that 

and a second 

time obtained a verdict: 

Held, that he was entitled to the costs of both trials. 


matters back, 
,this Court set 
aside the ver¬ 
dict, and dis¬ 
charged the 
rule for refer- 
«nce. The 
Plaintiff took 
the cause 
down to trial 


the 
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i 

the bond was obtained by jfaud, covin and misrepre¬ 
sentation ; upon which several pleas issues were joined. 

The cause came on for trial at Guildhall^ London^ 
before Dallas C. J. and a special jury (obtained at the 
Defendant’s instance) on the 2cl Jidy^ 1819, when, after 
the Dclendant’s case had been partly gone into, a 
general reference to a barrister was suggested, which 
was acceded to bv the counsel for the Plaintiff and De- 
fendant, and it was thereupon ordered by the Court, 
with the consent of all parlies, that a verdict should be 
entered for the Plaintiff^ for 40001. debt, and Is. da¬ 
mages, subject to the award of a barrister, to whom all 
matters in difterence between the parties were referred, 
and it was also ordered, that the costs of the suit, to 
be taxed, should abide the event of the award, and that 
the costs of the reference and award, and of the special 
jury to be taxed, should be in the discretion of the 
arbitrator. 

The reference was proceeded in, and the Plaintiff, in 
addition to the sum of 7661. 9s. Id., for which this 
action was brouglit, claimed > before the arbitrator the 
reniaining instalments on the bond, amounting together 
to the sum of 23371., exclusive of interest thereon, 
under or by virtue of the principal bond, together with 
the sum of 1221. under and by virtue of another bond, 
entered into by the Defendant and the said two other 
persons, to indemnify the Plaintiff against sundry co¬ 
partnership debts which wei e to be paid by Riqhard 
Dough, the Plaintiff having been called upoi\ to pay, 
and having paid that sum, one moicly of which, being 
6\l., the Plaintiff claimed frmn the Defendant as one of 
the sureties under llie bond of indemnity, in addition 
to one moiety of the principal and interest under the 
principal bond before mentioned, the liability of each 
surety on both the bonds being limited to one moiety of 
the amount of the sums thereby respectively secured. 
VoL. III. X The 


1822. 

Payne 


V. 

Bailey. 
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found. Worcestershire ^Mn.al Company v. The Trent 
Navigation Company (a), Ziickbarrow v. Mason (6), Smith 
V. Haile (<r), Hankey v. Smith (o?), Bird v. Api>leton. {e) 

¥ 

Hullock in support of his rule. In Worcestershire 
Canal Company v. The Irent Navigation Company, both 
parties were in default, because, if either had been 
attentive, a proper verdict might have been procured. 
Here the second proceeding was rendered necessary by 
the perverseness of the Defendant. 

Cur. adv. vrdt. 


And now. The Court took the same view of the mat¬ 
ter; and looking to the peculiar circumstances of this 
case, without impeaching the rule which had been laid 
down in others, or laying down any rule for the future, 
intimated that the prothonotary should allow the costs 
of the first trial. 

Rule absolute. 


(«) % Marsh . 

{b) 6 T.R. 131, 
(c) 6 T.R.ji. 


( d ) 3 T . R , 507. 

(e) I East, III, 
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Joseph Dunn •v, William CIump. 


May »o. 


of false judgment from the county court of i. Assumpsit 
Worcester. The declaration stated in the first heal- 

count, that, whereas the Befcndant on, &c., “ at ing horses 
Mckingto7i, in the county of Worcester^ and within ^ 

the jurisdiction of that Court, was indebted to the a^^coulty^” 
Plaintiff in 39s. of lawful money of Great Britain, for court, and for 

the work and labour, care and diligence of the said admildster^ 
Plaintiff by him before that time, and within the juris- on those area - 
diction of that Court, done, performed, and bestowed at Held, 

the special instance and request of the said Defendant, amounted to 
in and about the healing and curing of divers mares ^ sufficient al¬ 
and geldings of the said Defendant of divers diseases, 
disorders, and maladies under which they before then were adminls- 

had respectively laboured and languished, and in and 

* . tnti jurisdiction 

about the endeavouring to heal and cure divers other of the county 

horses, mares, and geldings of the said Defendant, of court. 

« • A mere 

divers other diseases, See. under which they had before miscalculation 

dien respectively laboured and languished, and for will not avoid 

divers potions, draughts, ointments, medicines, ^nd ’ 

other necessaries used, administered, and applied on where a jury 

those occasions by the said Plaintjff, at the like request assessed da- 

of the said Defendant, and being so indebted, he, the 8j!^W.^besides* 

Plaintiff in consideration thereof, afterwards, to wit, costs, and the 

on, &c. at, &c. and within the jurisdiction of that Court, 

’ ’ o' , judgment 

took upon himself, and then and there faithfully pro- was entered 

mised, &c. to pay the same whenever, &c.” In the last “P» 

count of the declaration, a charge for potions, &c. was recover against 

the Defendant 

his damages, costs, and charges, in form aforesaid, assessed by the said jury at it. 8s. 
6 d., and also ?/. 9/. rod. for his costs and charges aforesaid by the said court here 
adjudged of increase to the Plaintiff, and with his assent, which said damages, in 
t’jfe M'nole, amount to 8/. i8j, nd. ; and the said Defendant, in mercy, &c.,” it wa» 
/eld sufficient. 

X 3 laid 
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Dunn 


V. 

Crump, 


, GASES IN EASTER TERM 

laid in the same manner ay the first. The jury found a 
verdict for the Plaintiff, and assessed the damages at 
11. 8s. ()d. besides costs, and thp costs’at 12d. 

The judgment was, “ that the said Joseph Diinn do 
recover against the said William Ci-ump^ his damages, 
costs, and charges in form aforesaid assessed by the said 
jury at 1/. 8s. 6d., and also 71. 9s. lOd. for his costs and 
charges aforesaid, by the said Court here adjudged of 
increase to the said Joseph Dunn, and with his absent, 
which said damages in the whole amount to 8Z. J8s. Ad., 
and the said William Cmmp in mercy, &c.” 

Assignment of false judgment in this, viz. that it is 
not stated or alleged, nor does it appear in and by the 
first and last counts of the said declaration^ that the 
potions, &c. in those counts mentioned, were used or 
applied by the Plaintiff on the occasions therein men¬ 
tioned, within the jurisdiction of the county court afore¬ 
said; and also in this, that the consideration for the 
promises, &c. in the declaration mentioned, does not 
appear, nor is stated in the declaration to have arisen 
or happened within the jurisdiction of the said Court, 
and also, &c. 

Joinder. 


Jja’mes Serjt., for the Defendant, contended, 1st, that 
the whole of the consideration did not appear to have 
arisen within the jurisdiction of the inferior court, the 
declaration omitting to state that the potions had been 
administered within the jurisdiction; he cited 1 Wms. 
Saunders, 74. note to Peacock v. Bell, and Waldock v. 
Cooper, (a) 

2 dly, That the judgment ought to have been for 
IZ. 9s. 6d. (the sum given by the jurv) with costs of in¬ 
crease, instead of ]/; (id. To shew that a defendant 


2 Wfls. j6. 


might' 
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might object to an erroneouf judgment, though in his 
owh .favour, he cited 2 Roll. Abr. 759. tit. Error (Y) 
Becker’s case (a), Heines v. Guie (/;) and Bac. Abr ' 
Errors K. 4. , 

And to shew that the judgment below being against 
the Defendant, the Court could only reverse it, and not 
give a right judgment, as they might if the judgment 
below had been against tlie Plaintiff', he cited Bac. Abr. 
Error, M. 2., and he ui’gcd, that if the Court took on 
themselves to amend this judgment, the statutes o^Jeqfaik 
would be rendered unnecessary. 


1822. 

Duku 


•y. 

Crump. 


Peake Serjt., for the Plaintiff, cited the dictum of 
Bidler J. in Gamon v. Jones (c), that “ it is an invariable 
rule, that, if a judgment be more favourable for the 
Plaintiff’ than he is entitled to, he cannot take advantage 
of it, because he is not injured by it.” Pie also cited 
1 Roll. Abr. 205. Amendment F. pi. 5. 1 Salk. 401. Judg¬ 
ment, 8., and Cro, Eliz. 80(). (d), and Richardson J, 
referred to Showers* Queere at the end of Anger v. 
Brookhen, {e) 


' Lams in reply. It does not appear in the case in 
I Roll. Abr. 205. that the amendment was not made by 
the Court below, the propriety of which is not disputed ; 
and the authority in 5a/P. 4*01. only says, the Court 
of Error nvay amend if the record* will warrant it, which 
cannot be affirmed of the present case. 

Cter. adv, mil. 


And now the judgment of tBe Court was delivered by 


(a) 8 R£p.$%. (c) 4 r. 12.509. 

(A) 10 Fm. Abr. p. 61. tit. Er- {d) Williams v. WMte. 
ror, c. la.) pi. 3. Teh. 107. (e) % Show. 89. 

X 4 


Daelas 
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1822, 

Dunn 


V, 

Crump. 


Dallas C. J. The fiVst error assigned is, that the 
whole of the consideration for the promises is not al¬ 
leged to have accrued within the jurisdiction i but it is 
alldged that t^ie work and labour done by the Plaintiff, 
in curing and endeavouring to cure the Defendant’s 
liorses, was done within the jurisdiction ; and it is fur¬ 
ther alleged, that the ointments and medicines which 
were used were admini^ered and applied on those 
occasions; which we think sufficiently shews that they 
must have been administered and applied there. 

The second error insisted on is, that whereas the jury 
have assessed the Plaintiff’s damages, besides his costs 
and charges, at 1/. 8s. Qd., and those costs and charges 
at 12d., the Court, in giving judgment, have omitted 
the costs assessed by the jury, and yet have awarded 
costs of increase, there being nothing to which those 
costs of increase can attach themselves, and then have 
summed up together the damages and costs of increase, 
still omitting the costs assessed by the jury; which, it 
is contended, vitiates the whole judgment. In support 
of this objection, Heines v. Guie {a) was cited, where 
the jury gave 81, damages and 2d. costs, and the judg¬ 
ment w'as Idea consideraf est quod, the Plaintiff recuperet 
dumna sua per Jurat* predict* asscssa in forma jrreedietd 
ad f>/. necnon 20s. pro misis et custag* de increment* Curia; 
and adjudged error, because the costs given by the jury 
were omitted. 

Anger v. Brookhen^ as reported in 2 Shorn, 56. 88., is 
to the same effect, where the jury, on a writ of enquiry, 
assessed damages lUO^. and 8d. costs, and the judgment 
was, quod pnrdict* guerenk recuperet damna sua prmdict* 
ad cent* libras pei’ inquisition* preedict* compert* et pro in¬ 
crement* 1U And the Court unwillingly held this to be 
error, because the jury had given particulars, viz. so much 


fo^ 


i 


[a) Teh, 107. 
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■foi^ damages and so much for (^sts, and the judgment was 
for\b« damages only; which they thought was not a 
mere miscalculation, but a total omission of the costs 
found by the jury. It seems that, if thgy could have 
considered it as a mere miscalculation, they would have 
disregarded the objection. 

And there are cases which would have warranted them 
in so doing. ** In an action upon the case upon a 
promise, if judgment be given for the Plaintiff upon 
demurrer, and a writ of damages awarded, and there¬ 
upon damages taxed to 35^.; and upon this judgment is 
given qmd querem recuperet damna prad' ad 37/. per 
juratores preed’ asscssat yet this judgment is not errone¬ 
ous, because the judgment is perfect by the first words, 
quod recuperet damna prcedictat without more; and, 
therefore, the summoning {a) thereof afterwards is but 
surplusage; and, therefore, this being mistaken, it does 
not vitiate the judgment.” Guier v. Goter, {b) “ In 

an action upon the case upon a promise, and ver¬ 
dict for the Plaintiffs (c), and damages and costs given, 
and the judgment is quod querens recuperet damna sua 
^ad 6/. per juraiores pra:dicios in forma prcedicta assessa, 
and the damages and costs are mistaken, not amounting 
to so much ; yet this is not erroneous, for this is only a 
miscasting, and damna preed* intends only those which 
were assessed, and so the judgment is not for more.” 
Morecoch v. Hooks, (d) Here flie judgment is, “ that 
the said Joseph Dunn do recover against the said William 
Crump his damages, costs, and charges in form afore¬ 
said assessed by the said jury at H. 85 . 6d.t and also 
11. 95. lOd. for his costs and charges aforesaid, by the 
said Court here adjudged of increase to the said Joseph 
Dunn, and with his assent, which said damages in the 


1822. 

Dunn 


V. 

Crump. 


(«) Sic in loc. cit. {c)Sic in lac. cit. 

, \b) Fin. Ahr, ErroCj Bb. /'/. 13 . \d) Fin, Abr. Errors Bb. pi. 34 * 

whole 
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1822. 

Dunn 


V. 

Crump. 


whole amount to 8 ^. which expressly gfl.' 

judges the costs and charges, as well as the dp%ages 
given by the jury, but miscalculates the amount. The 
judgment is complete, for the damages, costs, and 
charges assessed by the jury, without the words “ at 
IZ. 85. Gd ,” which being a mere miscalculation and 
unnecessary, may be rejected as surplusage. The ad¬ 
ditional words, which said damages in the whole 
amount to 8Z; 18s. 4d.” contain another miscalculation; 
but this will not vitiate the previous judgment, which 
was before complete, as well for the damages, costs, 
and charges assessed by the jury, as for the costs of 
increase. 


Judgment affirmed. 


END OF EASTER TERM. 



AN 


I N D E’X 


TO THE 

PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. 


ABANDONMENT. 

Ste Insurance, 1>, 2, S. 

ACCEPTANCE. 

Sie PuhCEiiT, 1. 

^ ACTION ON THE CASE. 

S(c Carrier. Costs, 8. Plead¬ 
ing, 2. 

ADMINISTHATOR. 

See Pleading, 1. 

ADVOWSON. 

“ I do give to my son B.. the per¬ 
petual advowson of ILB, in Leices¬ 
tershire, and ray manor of S.“ and 
all my lands in Northamptonshire:’' 
Held, by three Jm\gcs, [Park 5, 
dissentientc), that this devise gave 
only an estate for life in the ad¬ 
vowson to the son it., though he, 
' at the time of making the w ill, vras 


j incumbent of the Hvihg. Poeock 
v. Bishop Lincoln. Pttge 27 

AFFIDAVIT. 

See Jury. 

AGREEMENT. 

Evidence, 6. Stamp,2. 

Where A., partner with B., sighed 
an agreement on behalf of the 
house of A. and B., and B, sur¬ 
vived A.: Held*, that an action on 
the agreement lay against the exe¬ 
cutors of the survivor only. CMcr 
V. Buihetford. ^ S03 

AMENDMENT. 

See Practice, 3, 3. 

ANNUITY. 

1. Debt will not lie during the life of 
the annuitant, for the arrears of 
an annuity for life issuing out of 
lands, tliough the declaration avoids 
stating that the grantor Iiad a free¬ 
hold 
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hold in the lands, and alleges that 
he received the rents of the lands 
to the use of the grantee. Kelly 
V. Clubbe. Page 130 

2. Where an annuity is soug^it to be 
set aside for an illegality in the 
payment of the consideration, there 
must be an affidavit of the circum¬ 
stances from the grantor himself. 
Uartnplly.Marquis Wellesley. 255. 

ARBITRATION. 

See Costs, 11. 

ARREST. 

See Costs, 7. 

ASSUMPSIT. 

See Ofticeii, Public. Plead¬ 
ing, 3. 

ATTACHMENT. 

And see Practice, 2. 

A writ of habeas corpus, returnable 
the last day but one of the term, 
having issued for the purpose of 
charging in execution a piisoner 
in the custody 'of the warden of 
the Fleet, the warden omitted to 
produce him at the return of the 
. writ, or afterwards. On a motion 

i. 

for an attachment against the 
warden, it appearing that the 
prisoner had the privilege of the 
rules; that search had in vain been 
made for him on the day of the 
return of the habeas corpus ; that 
he was not found till it was too 
late to conduct him before the 
Court on the next day, when he 
was deprived of the rules, and re- 


ATTORNIES & SOLICITORS. 

r 

i 

tii^med to close custody ; and thgt) 
before the application for an g^lach- 
raent, he had been discharged, 
under the insolvent debtors’ act, 
from the action in which it was 
proposed to charge him in exe¬ 
cution by the habeas corpus^ the 
Court discharged the rule for an 
attachment, on the warden’s pay¬ 
ing all costs. Park v. Torre. 

Page 93 

ATTESTING WITNESS. 

See Evidence, 4. 


ATTORNIES AND SOLI¬ 
CITORS. 

1. Debt on stat. 2 G. 2. c. 23. for 
acting as a solicitor in the Court 
of C'hancery, {viz. in the matter of 
T. S., a bankrupt,) the Defendant 
not being a solicitor of the said 
court: — the Plaintiff, having prov¬ 
ed that the Defendant (not a so¬ 
licitor of the coui't) had been con¬ 
sulted, and had been instrumental '■* 
in the matter of a petition to thfe 
Lord Chancellor by the creditors 

of T. S., (which petition bore the 
name of certain admitted solicitors, 
‘and was intituled “ In bank¬ 
ruptcy,”} praying for the taxation 
of the bill of the solicitor to the 
commission, was nonsuited, and the 
Court refused to set the nonsuit 
aside : Semhle, that proceedings in 
bankruptcy are not proceedings in 
Chancery. Ford v. Webb. 241 

2. The Court of C. P. refused to 
strike an attorney off the Rolls, 
because he had some years ago 
been struck off the Rolls of thX 

Court t 



AUCTION. 


Court of K. B., the contenu of 
the affidavits on which the Court 
of'lC. B. acted, not having been 
stated, and there being no proof 
or allegation that the attorney had 
been struck off for a misdemeanour. 
Ex parte Hague, 257 

AUCTION. 

Held, that a purchaser did n6t ac¬ 
quire any property under a sale by 
auction at which he and his friend 
were the only bidders, the rest of 
the company being deterred from 
bidding by the purchaser’s stating 
to them he had a claim against, 
and had been ill used by, the late 
owner of the article. Fuller v. 
Abrahams. 116 


AWARD. 
See Costs, 11. 


BAIL. 

See Practice, 6. 

BAIL BOND. 

See Practice, 4. 

BANKRUPTCY. 

And see Attohnies and Soli¬ 
citors, 1. Evidence, 4 % 
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, disturb the verdict. Summersett v. 
Jarvis. Page 2 

2. The Plaintiff, against whom a 
commission of bankrupt had been 
wrongfully issued, being required 
by the assignees under the com¬ 
mission to deliver up his books, 
did so: Held, that he might re¬ 
cover of the assignees in trover, 
without formally demanding a re¬ 
storation of the books. Ibid. 

3. A bankrupt refusing to be sworn 
before the commissioners, on the 
ground that his legal adviser had 
not arrived; Held, that their w'ar- 
rant for his commitment, stating 
generally that he refused to be 
sworn, was sufficient, without add¬ 
ing the reason assigned by the 
bankrupt for his refusal. 

Held, also, that the warrant com¬ 
mitting him “ until such time as he 
sltall submit himself to us, or the 
major part of the said commis¬ 
sioners by the said commission 
named and authorized, and take 
tlic oath prescribed by law for that 
purpose, and full answer make to 
our or their Satisfaction to the 
questions which may be put to 
him by virtue of the said commis¬ 
sion,” was sufficient; and that by 
“ the questions which may be put 
to him by*virtue of the said com¬ 
missioners,” must be implied legal 
questions. Nobes v. Mountain. 


I. A jury having found that a keeper 
of hounds, who bought dead horses 
for his dogs, and then sold the 
skins and bones for a profit, was 
not thereby a trader, the Court re¬ 
fused to grant a new trial, or to 
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BARON AND FEME.' 

See Practice, 4. 


BILL 
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BILL OF EXCHANGE. 

See Eviuknce, 5. Forgerv, 1. 

Defendant being indebted to Plain¬ 
tiff for goods sold, gave Ivim a bill 
of exchange, not due, (drawn and 
accepted by two other persons) to 
a greater amount than the price of 
the goods, and Plaintiff gave De¬ 
fendant the difference in money. 
Defendant indorsed the bill in 
blank. Plaintiff having lost the 
bill before it was paid. Held, that 
he could not sue the Defendant 
for the price of the goods, or on 
the lost bill. Champion v. Terry. 

Page 294 

BROKER. 

See Costs, 9. 


CARRIER. 

And see Pleauing, 2. 

Plaintiffs having received an order 
from a stranger to furnish J. Par¬ 
ker, of [Jigh-st'rcet, Oxford, with 
goods, and finding upon enquiry 
that Mr. Parker of the High-street 
, was a tradesman of respectability, 
forwarded the goods by a carrier, 
having directed them'to,/. Parker, 
High-street, Oxford. On the ar¬ 
rival of the parcel at Oxford, the 
carrier’s porter there, who knew 
W. Parker of tlie High-street, (and 
who was accustomed to deliver 
parcels at the houses of tlie con¬ 
signees,) told him of the arrival of 
the parcel, no other jPar^erresiding 


ly that street. W. P. said he ex¬ 
pected no parcel. A pers^.'^ to 
whom the porter had before de¬ 
livered parcels under the name of 
Paiker, called at the Defendant’s 
office shortly afterwards, and say¬ 
ing the parcel was his, was allowed 
to take it on paying the carriage, 
there being many persons of that 
name at Osford.^ The Plaintiffs 
having thus lost their goods, de¬ 
sired the Defendant, by letter, to 
apprehend the person who had 
taken them, if he again presented 
himself, and afterwards said, that 
they had done with the Defendant, 
if the man who had the parcel 
were produced. A notice w’as sus¬ 
pended in a conspicuous part of 
the Defendant’s office, limiting his 
responsibility to Bl., except where 
articles were entered according to 
their value; and the parcel in 
question had not been so entered, 
though worth 89^.; but the Plain¬ 
tiffs’ porter swore he never saw the- 
notice. The Plaintiffs having sued 
the carrier, and the Judge having 
directed the jury that the carrier’s 
negligence had been such as to rea- 
' der It unnecessary to consider the 
question as to the notice touching 
the limited responsibility, and a 
verdict having been found for the 
Plaintiffs, 

The Court refused to grant a 
new trial, which was moved for 
on the ground that the question 
touching the notice ought to have 
been considered; that the judge 
ought to have pointed the atten¬ 
tion of the jury to the Plaintiffs' 
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letter, directing the carrier to J[p- 

pr^hend the cheat, and the subse- 
*• • 

quent conversations thereon ; and 
that the property of the goods had 
passed out of the Plaintiffs, 

V. Budd. Page 177 

CHANCERY, [Proceedings in). 
iS'ee Attornies AND Solicitor^, 1. 

CHARTER-PARTY. 

Goods conveyed by ship having been 
spoiled, in consequence of the neg¬ 
ligence and unskilfuluess of the i 
captain, the freighter sued the own¬ 
ers (one of whom was the captain) 
for damages, in an action on the 
case: Held, that the action lay, 
though the captain had entered 
into a charter-party, under seal, 
with the freighter and another, by 
which be engaged to convey the 
goods to their destination; it not 
appearing on the charter-party that 
^ the captain was part OAvner, nor 
jtJiatl^he freighter knew him to be 
such when the charter-party was 
executed. Leslie Wilson. 171 

CLERK. 

See Officer of Court, and 
Officer, Public. 

COACH. 

See Pleading, 2. 

COASTERS. 
jSf^ Pilot Act. 

COLLECTOR OF TAXES. 

See Evidence, 3. 


^OSTS. 

COMMISSIONERS. 

And sec Bankruptcy, 3. 

Where three commissioners and their 
successors were appointed to trans¬ 
act the business under an enclosure 
act, and the act of any two of them 
was to be valid, an assessment exe¬ 
cuted by two, after the death of 
one of the three, and before the 
appointment of a successor, was 
holden invalid. Doe dem. Nichol¬ 


son v. Middleton. 


Page 21^. 


COMMITMENT. 

See Bankruptcy, 3. 

CONSIDERATION. 

See Guarantee. 

COPY OF LETTER. 

See Evidence, 5. 

COSTS. 

.veer Attachment. Judgment. 

Practice, 2. Requests, Court of. 

j 

1. The Court will not grant a rule 

nisi to discharge a party out of 
custody, who was in execution for 
costs arising to a*magistrate, from 
a verdict in an action for false im¬ 
prisonment, on the ground of the 
costs having been paid to the ma- , 
gistrate by the ‘treasury. Butt v. 
Conant. * 3. 

2. *Thc expense of experiments ne¬ 

cessarily made for the purpose 
of affording evidence on a point 
in dispute new to scientific men, 
is not allowed on taxation of costs. 
Severn v. Olive- 72 

3. Nor are scientific and professional 
witnesses allowed any compensation 

for 



320 


COSTS. 


for loss of time, unless they be me¬ 
dical men. Severn v. Olive. Page 72 

4. Two actions against one insurance 
company, and two against another, 
on the same loss, were s>t issue in 
Hilary term, 1820: the second, 
third, and fourth were set down for 
trial, tit the sittings after that term, 
but not the first, upon two of the 
pleas in which there were demur¬ 
rers. The second cause was tried 
at those sittings, and a verdict was 
found for the Plaintiff. A rule nisi 
for a new trial in this cause was ob¬ 
tained in Easter term ; butw'as sus¬ 
pended from time to time, till one 
of the other causes should also 
have been tried, and the result 
of certain proposed experiments 
touching the point in dispute be 
made known. At the sittings after 
Michaelmas term, 1820, the first, 
third, and fourth causes were set 
down for trial; and the third, which 
then stood first in the paper, was 
tried, on which a verdict was found 
for the Plaintiff: Held, that the 
costs were rightly apportioned by 
the prothonotary, half to be paid 
by one company and half by the 
other. Ibid. 

5. Trespass in some named and some 
unnamed closes of the Plaintiff, and 
also for taking his g^ods and chat¬ 
tels. Pleas : 1st, not guilty, to the 
whole declaration ; 2diy, as to part, 
a special pica of license; 3dly and 
4thly, as to part, certain special 
pleas, on which the jury were, by 
consent, discharged from giving 
any verdict; 5thly, as to the un¬ 
named closes, lib. ten. The repli- 


' nation took issue on the plea of not 
guilty, traversed the licence/men- 
tioned in the 2d plea, and^lso new 
assigned on that plea; and, as to 
the unnamed clo.ses, contained a 
nolle prosefui. The rejoinder took 
issue on the traverse, judgment was 
suffered by default on the new as¬ 
signment, and the cause went down 
to trial, as well to try the issues 
joined, as to assess the Plaintiff's 
damages on the new assignment. 
The jury found for the Plaintiff on 
the general issue (without any da¬ 
mages) ; for the Defendant, on the if 
plea of licence; and assessed to 
the Plaintiff on the new assign¬ 
ment, H. damages and D. costs : 
Held, that the Plaintiff was en¬ 
titled to the general costs of the 
cause, including those of the trial, 
the costs of the issue found for the 
> Defendant being deducted, but no 
costs being allowed to the Defend¬ 
ant on that issue. House v. The 
Commissioners of the Thames. 11*7“ 

6. Plaintiff, an attornc)', sucd,*4bv 
21/. 7.V. 1 \d. Defendant, previ¬ 
ously to the delivery of declar¬ 
ation, took out a summons to stay 
. proceedings, on payment of 15/. and 
the costs then incurred. I'laintiff 
refusing to accept the 15/., pro¬ 
ceeded by delivering a declaration, 
but afterwards took the 15/. in full 
satisfaction of his demand, and 
taxed his costs. The debt having 
been due to the Plaintifi' for five 
years, and the Defendant having 
frequently promised to pay it, the 
Court refused to order the costs to 
be re-taxed, so as to allow the De- , 

fendant 
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fendant the costs incurred betw'een 
•-V summons to stay proceetnngs 
and the taking of the money out 
of court. Carr v. Smythies, P. IG8 

7. The Defendant, on being arrested, 

paid, under 43 G. 3. c. 46., the 
debt, and 10^. for costs, (which 10/. 
was more than sufficient to cover 
the costs,) and informed the Plain¬ 
tiff's attorney that he should re¬ 
claim only the surplus which might 
remain after payment of debt and 
costs; the Plaintiff’s attorney, on 
the sherift”s omitting, after request, 
to remit the money, proceeded in 
the action, and incurred further 
costs : Held, that the Defendant 
was not liable to paj'^ the costs so j 
incurred after the arrest. Clarke \ 
V. Yeaiesu 273 

8. In an action on the case against 
an agent for misfeasance, the de¬ 
claration, in addition to the counts 
on the misfeasance, contained two 
counts in trover, with an allegation 
of special damage, 'i'hc Plaintiff 
failed in substantiating the counts 
for ^misfeasance, or the allegations 
of special damage, but recovered 
on the bare count in trover : Held, 
that he was entitled only to th^ 
costs of, and occasioned by that 
count, divested of the special da¬ 
mage allegation ; and that he was 
entitled to the sum sworn to have 
been paid for the postage of fo»eign 
letters solely applicable to the 
cause. Lopes v. Dc Tastci. 292 

9. No costs arc allowed for the loss 
of a broker's time. Ibid. 

10. No costs arc allowed for a wit¬ 
ness who has not been paid before 
the claim is made. Ibid. 

You III. 


11. The Plaintiff obtained a verdict, 
subject to the award of an arbi¬ 
trator. The arbitator having made 
a material mistake in his award, 
and tke Defendant having refused 
to refer matters back, the Court of 
C. P. set aside tlie verdict, and dis¬ 
charged the rule for reference. 
The Plaintiff took the cause down 
to trial a second time, and, a se¬ 
cond time obtained a verdict: 
Held, that he was entitled to the 
costs of both trials. Payrie v. 
Buileij. Page 304 

COUNTY COUTIT. 

Sec PLFADfNG, 3. 

CROWN DEBT. 

See SiiEiuFv, 1. 


DAMAGES. 

See .Fudomknt and Whit of Iv- 

QUIRY. 

DEBT. 

Sec ANKfJITY, 1. 

DEEDS. 

>St'6’ Evjdkncf,, 4. Staait, 1. 

By a deed oi' feoffhmnt of 1621, Sir 
X. S. (in consideration of 1(X)/. 

by the feoffees and the oilier 
inhabitants of Enjield, and of a 
free-school for ever, to be held for 
the instruction of the children of in¬ 
habitants of Enfield,) granted cer¬ 
tain lands to fourteen feoffees, to 
the intent that they and their heirs 
should pay 20/. a-year out of the 
rents towards the maintenance of a 
Y school- 
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DEERS. 


DEVISE. 


schoolmaster for such school, and 
the residue for other purposes, 
provided that no act concerning 
the lands or their rents should be 
done, but in a vestry, or tmeeting 
of the feoffees, and ten at least of 
the inhabitants of Enjield, which 
should be vestry-men, and not feof¬ 
fees, in a vestry to be held by 
them in a chamber over the school, 
or in the vestry, situate in the pa¬ 
rish church, upon public warning, 
to be given in the church the Sun¬ 
day before the meeting. School¬ 
masters were to be elected in this 
way within three months after every 
vacancy, and were to give a bond 
to three feoffees to resign the ap¬ 
pointment upon half-a-ycar’s warn¬ 
ing by the feoffees, or any of them, 
so it were with tlie consent and 
agreement of the feoffees and ves¬ 
try-men, or the most part of them, 
which should he assembled in a 
vestry or meeting, to be held as 
aforesaid,, so always as at least ten 
of the vestry-meu which were not 
feoffees should vote at the holding 
of the vestry. ‘•Two feoffees were 
to receive the rents, and account 
for them the Sunday after the re¬ 
ceipt, at a vestry, consisting of tlie 
persons before described, and lield 
and convened in tine mode before 
mentioned. When the fcoff&cs 
should be all dead but five, four, 
or three, at the least, or gone to 
live out of the parish, the survivors 
were to enfeoff fourteen others, of 
discreet and wealthy men, then in¬ 
habitants in the parish, to be chosen. 
by the vestry-men of the parish, or 
the greater number at a vestry, to 


be holden in the manner before- 
described : Held that, in the 4xe- 
cution of the power of removal of 
the schoolmaster, the votes were 
to be taken capita, and not ac¬ 
cording to the provisons of 58 G.3. 
c. 59. Attorney-General v. Wil¬ 
kinson Page 26‘6 

DEVISE. 

And see Advowson. 

1. Devise. “ As for my temporal 
estate and effects, I give and dis¬ 
pose of the same in manner fol¬ 
lowing : I give and bequeath to L. 
C. 4;l. ; 1 give and bequeath to M. 
H. 3/.; I give, devise, and be¬ 
queath to J. G. all ray lands, tene¬ 
ments, and hereditaments, with 
their appurtenances, particularly 
those called B. and C.; and all 
the rest and residue of my goods 
and chattels, personal and testa¬ 
mentary effects whatsoever, I give 
and bequeath to the said ./. G., 
whom I make sole executor of thi^,^ 
ray willHeld, that,/. G. took a 
fee in the lands B. and^fX 'Iboc 
dcm. Penvoarden v. Gilbert. 85 

2. Bequest of personalty to testator’s 
sister and nephew during their 
joint lives, share and share alike, 
and to ihe survivor for life, in case 
there should happen to be no issue 
living of them, or either of them ; 
bid in case both, or either, should 
leave any issue, to the survivor of 
the said sister or nephew one 
moiety of the personalty for his or 
her life, the other moiety, or such 
part of the same as should be 
thought needful by the executor of 
the party dying and leaving igaue, 

to 
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to be applied to the rhaintena^ce 
and education of all and everj' the 
child and children of the party so 
dyingj during the respective mi¬ 
norities of such child or children; 
and after the death of the survivor 
of the said sister and nephew, the 
survivor’s moiety in the personalty, 
oi* such part thereof as should be 
thought necessary by the cxechtor 
of such survivor, to be applied to 
the maintenance and education of 
all and every the child and children 
of such survivor, during their re¬ 
spective minorities, and wlieti and 
as such several children of the said 
sister and nephew (if there should 
he any) should respectively attain 
their age of 21, the whole of the 
said personalty unto and equally 
amongst all of them, share and 
sliare alike ; and if but one, then 
to such only child ; the persons 
who eventually should have the 
payment of the shares to have due 
regard to the expenditure of the 
ch’'dren during their minorities, in 
order'^ the division of the pro¬ 
perty being made as equal as pos¬ 
sible. But if the nephew only 
should have issue living at the time* 
of the death of survivor of sister 
and nephew, the propert}' was to 
be divided among all his children, 
in such shares as he by v ill should 
appoint; and in default of s'lich 
will, equally among all such chil¬ 
dren. If the sister and nephew 
should both die without leaving 
issue, the property was given to 
such person or persons, in such 
shares as the survivor of sister and 


nephew should by will appoint; 
and in default thereof, to testator’s 
personal representatives. 

Then followed a devise ot real 
estate to the sister and nephew for 
their joint lives, and to the survi¬ 
vor for his or her life, in case there 
should he no issue living qf*them, or 
either of them; but in case bothy or 
either of themy should leave any is¬ 
sue, then to the survivor of the 
sister and nephew one undivided 
moiety of the real estate for his or 
her life; the rents and profits of 
the other undivided moiety to be 
applied to all and every the child 
and children of either of them 
(the sister and nephew) so dying, 
during their several minorities, if 
there should be occasion for it, in 
like manner as was directed regard¬ 
ing the personal estate ; and after 
the death of the survivor of the 
sister and nephew, the remaining 
moiety of the rents and profits of 
the real estate was to be applied in 
like manner, if there should be 
occasion, to all and every the child 
and children of* such survivor, 
during their several minorities; and 
vehen and ns such several children 
of the sister and nephew (if any 
such there shoufd be) should re¬ 
spectively attain their age of 21, 
flic whole of the real estate was 
given unto and equally amongst all 
such children, share and share 
alike, if more than one, as tenants 
in common, and to their respective 
heirs and assigns, for ever ; and in 
case the sister and nephew should 
both die without leaving, or, there 
Y 2 being 


/ 
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being issue, they should die under 
21 without issue, the real estate 
was given to G. M. .• 

Held, that under this will, a 
child of the nephew, the gnly issue 
of nephew or niece alive at the 
death of the devisor, took, at the 
deatl\ of the devisor, a vested 
estate in fee simple in remainder 
in the devisor’s real property, sub¬ 
ject to be divested in part bj' the 
birth of other children of the ne¬ 
phew or niece, or either of them, 
and determinable altogether in the 
event of such child dying in the 
lifetime of the nephew, or under 
age without issue- Machin v. Rei^- 
nolds. Page 121 

3. A. on the marriage of his daughter 
C., conveyed property to the use 
of himself for life; remainder to 
the use of jB., his daughter’s in¬ 
tended husband, for life ; remainder 
to the use of C. for life; remain¬ 
der to the use of the sons of the 
marriage successively in tail; re¬ 
mainder to the use of the daughters 
of the marriage as tenants in com¬ 
mon in tail; reversion to the use of 
A. A. afterwards, on his death, 
devised all his properly, not before 
settled, to the use of his widow’ for' 
life; remainder to the use of B, 
for life; remainder to the use of C. 
for life ; remainder to the us(;‘ of 
their sons successively in tail, (sub¬ 
ject to a term for the provision of 
younger children;) remainder to 
the use of the daughters as tenants 
in common in tail; remainder to 
the use of C, and her heirs. B. 


and C. afterwards levied a fine o^ 
dll the before-mentioned premises 
to the use (subject to the uses in 
the settlement and will mentioned), 
of such person as C., by wdll in 
writing, or any writing of appoint¬ 
ment purporting such will to be by 
her signed, in the presence of, and 
attested by three or more Avitne^scs, 
should appoint; (which will,’ or 
writing of appointment in nature 
of a will, C., notwithstanding her 
coverture, w'as thereby empowered 
to make,) and, in the mean timei 
and for want of such appointment 
for the whole or any part, to the 
use of C. and her heirs. C. having 
survive<^ i5., by w’hoin she had no 
issue, married D., whom she also 
survived, and then died, leaving 
an only son by 2>. To this son C., 
in 1819, by an instrument purport¬ 
ing to be her v/iJI, signed in the 
presence of, and attested by three 
witnesses, left all her real estate 
in fee, the instrument containing a 
provision that the property should' 
go over to C’-’s sister iny<^ist^ of 
E.'a dying in C.’s lififtime. A’, 
shortly afterwards died a minor, 
intestate and without issue ; Held, 
1. that the instrument executed by 
in 1819, did not, as to the 
estates comprised in the fine, oper¬ 
ate as an execution of C.’s power 
of appointment, but as a devise by 
her by force of her interest. 2. 
That iJ. took by descent from his 
mother, and not by purchase. 
Langley v. ^neyd^ Page 243 
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DISTRESS. 

Goods of the principal in the hands 
of his factor cannot be distrained 
by the landlord of the factor’s pre¬ 
mises for arrears of rent due to 
him from the factor. Gilman v. 
Elton. Page 75 

DIVORCE. 

See Pkactice, 1. 

DRAINAGE. 

See Limitation ok Action.s. 
ESCAPE, 

See Evidence, 1. 2., and Attach¬ 
ment. 

EVIDENCE. 


left to the jury to say whether B. 
actQd under the sheriff’s authority. 
Fermor v. Phillips. 27* 

3. Entries made by a deceased col¬ 
lector of taxes in a public book, 
handed down to him by his prede¬ 
cessor in office, and afterwards 
delivered to his successor, are evi-. 
deuce against his surety, in an 
action on a bond conditioned for 
the due performance of the col¬ 
lector’s duty, and the delivery up 
of the books kept by him in his 
office. 

Qiuere, Whether the receipts 
signed by such collector, for mo¬ 
nies payable to him in his official 
capacity, are evidence against his 
suri'ty in such case. Goss v. IVat- 
lingfon. 132 


And sec Bankruptcy, 1. Costs, jf. 
2, 8, Oath. Stamp, 1, 2, 3. 

J. In an action for an escape, the \ 
sheriff’s authority for appointing a | 
bailiff’ was proved by a person be- j 
longuvg to the sheriff’s office, who i 
hud indorsed the bailiff’s name on j 
the writproduced: y\ verdict having [ 
been found for the Plaintiff, the i 
(’ourt refused to set ir aside, hold- | 
ing, that tliis proof was sufficient. !j. 
Francis v. Neave. 2G i 

2, In an action for an escape, the , 
writ in the former action bwiim 
produced bearing an indorsement 
purporting to record the slieriff’s 
delivery of a warrant to B., and 
15., on being called, stating that he |3. 
had delivered the warrant to an¬ 
other, who did not produce it; 
Held, that it ought to have been | 


The Defendants, assignees of a 
bankrupt, jiroduccd, under a no¬ 
tice from tin* Plaintiff (in an action 
for use and occupation), the deed 
of assignment of the bankrupt’s 
eri'ects : Held, that the deed was 
admissible in evidence, though not 
proved by the attesting witness, it 
having been shown that llio Dc- 
f’endants oecupieti under the deed. 
Orr V. jSlouke. 139 

The copy of ifli original letter 
giving notice.ol the dishonour of a 
l)i)l, IS admissilile in cvidt'nce, with- 
on! notice to produce the original 
letter. By C. P., after conterence 
with F. />’. Fine v, Beaumont. 

288 

In an action on an agreement to 
pay 100/., if l^Jaintiff would not 
send herrings foi one twelvemonth 
to the London market, and, in par- 
Y .3 ticular, 



FORGERV. 


GOODS SOLD. 


ticuJ^, to the hpHse of J. ^nd 
M’t the Plaintiff proved he had 
sept PO herring? doringthe twelve- 
pjonth to house of J. pnd A. M. s 
IJeld sufl^cient to entitle him to 
sepQver, no proof being given that 
he ha4 sent herrings within that 
time to the h^ndQu market. Colder 
V. ^uibfei^brd. Poge 302 

EXECUTIOI^. 

Sep Attachment. Costs, 1. 

Sheriff, 2. 

EXECUTOR. 

See Agreement. 

EXPERIMENTS. 

Hce Costs, 2. 

EXTORTION. 

Hee Sheriff, 1. 

SSSSSi 

FACTOR. 

See Distress. 

FIERI FACIAS. 

« 

See Sheriff, 2, 

FOREIGN LETTERS. 

Sec Costs, 8. 

FORGERY. 

, The prisoner having promised in 
payment for some goods on ac- 
ecptance by a London banker, 
gave a bill addressed to, and pur¬ 
porting to be accepted by J^illianis 
and Cp., No. 3, Birchin-lane, Lon¬ 
don, i it was proved that Williams, 
Burgess and Co. of No, 20, Birchin- 
htiCi had not accepted the bill, 


af d that no other bankers of the 
name of Williams and Co. were 
known in London, but no evidence 
was atlduced to shew that Williams 
and Co. of No* 3, Birchin-lane, 
had not accepted the bill: Held, 
that there was no forgery proved 
against the prisoner, by ten Judges 
against one, Bayley J. absente. The 
King V. Watts. 1^*7 

Sec also Rex v. Webh. 288 

2. The forgery of a Prussian trea¬ 

sury note for one dollar is within 
the Statute 43 G. 3. c. 139. 1. 

The King v. Goldstein. 201 

3. The prisoner was convicted of 
forging an instrument (purporting 
to be a Prussian treasury note), in 
a foreign language. No count in 
the indictment containing any Eng¬ 
lish translation of the note, the 
Court arrested the judgment on 
this ground. By eight Judges 
against two, Wood B. & Bayley J. 
absentibus. Ibid, 

FORMEDON. ^- 

See Limitation, {Statu^f qf,) 2. 

FRAUD. 

See poRGERV. 

FRAUDS, (STATUTE OF,) 
See Guarantee. 

FREIGHT. 

See Insurance, 1, 3, 3, 4. 


GOODS SOLD. 

See Bn-n of Exchange. 



INSOLVENT DEBTOR'S ACT. 


IN^eU RANGE. 
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GRANT. 

Sec Annuity and Deeds. 
GUARANTEE. 

1. “To the amount of 100/. consider 

me as security on J. C’s account, 
signed and datedHeld, not 
a sufficient metnorunduin (under 
29 Car.% r. 3. 4.) of an agree¬ 

ment to pay for the default of./. C. 
Jenkins v. Reynolds. Page 14 

2. “ I hereby guarantee the present 

account of H. M. due to R. T. S. 
of 112/. 4f. 4i/. and what she may 
contract from this date to the 
SOth September next,” (signed and 
dated): Held, that the consider¬ 
ation sufficiently appeared on the j 
face of this instrument under j 
29 Car. 2. c. 3. 4. Russell v. i 

Mosely. 211 j 


HABEAS CORPUS. 

See Attachment and Peac- 

s TICE, G. 

HYPOTHECATION. 

Sec Insurance, 3. 


INCLOSURE ACT. 

See Commissioners. , 

INQUIRY^ 

See Writ or Inouiey. 

INSOLVENT DEBTOR'S ACT. 
See Attachment. Officer of 
Court. 


INSURANCE. 

1. Insurance on a cargo of wine to 
be discliarged partly at //., partly 
at D.,%nd partly at L. The vessel 
which conveyed the cargo, being 
wrecked near Z?., and three-fourths 
of the cargo being either lost or 
so impregnated with salt Avater, as 
to render it imprudent to delay the 
sale till the ports of 1). or L, could 
ho reached, the assured, on the 
23d of December, the day they 
lu'ard of the loss, gave notice of 
abandonment; and, on the 27th of 
December, called a meeting of 
underwriters, which throe under¬ 
writers attended, and ordered the 
assured to do the best for all 
parties. On the 2.Sth of the en¬ 
suing February, and not before, 
some of the underwriters inter¬ 
fered, forbidding a sale of the 
damaged wines about to take jilaee 
at B., and rejecting the abandon¬ 
ment : Held, that this was a total 
loss, and entitled the assured to 
abandon ; and that, at all events, 
the underwriters,jiot having stirred 
ior more than two months after 
notice of the abandonment, must 
ho taken to have acquiesced in it. 
Hudson V. HarAson, Page 97 
|2. An insurer, .who rejects an aban- 
; fJonment, must do so within a 
i reasonable time. Ibid. 

3. Insurance for 8000/. on ship l it., 
ioria, and WOOL on freight, at and 
from London to the East Indies 
and back. The ship sailed sea¬ 
worthy from Calcutta on her 
I voyage home, when, in addition 
y 4 tp 
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to some damage which she sus- 
tiiiiied in the river Hooghly, she 
encountered two storms at sea, by 
which she was so shattered as to 
render it necessary for thw captain 
to put back; and he returned to 
Calcutta on the 30th August, 1820. 
On hid arrival at Calcutta^ he gave 
notice of abandonment to the 
agents for Lloyd's, resident there, 
and requested that their surveyor 
might be present at the surveys of 
the ship. The agents said they 
had no authority to accept the 
abandonment; but their surveyor 
attended the surveys when it was 
found that the ship was so seriously 
damaged, that the expense of re¬ 
pairing her would be nearly 5000/. 
The agents refused to undertake 
the repairs ; and the captain, hav¬ 
ing in vain attempted to borrow 
money for that purpose by hypo¬ 
thecation of ship, sold the ship for 
1200/., conceiving that to be the 
best course for all parties. On the 
25th April, 1821, the captain ar¬ 
rived in l^nndon, wd)ere the owner 
resided; and, 'on the 3d May, the 
ship’s papers were delivered. On 
the 5th May, the ship’s brokers . 
abandoned to the underwriters. 

Tn an action on the policj’^ on 
ship, the jury haVing found a 
verdict for the Plaintift’ as ibr a 
total loss, and that the captain had 
sold the ship for a justifiable cause, j 
The Court {Richardson J. dissen- 
iiente) refused to grant a new trial, 
which was moved for, on the ground 
that the ship ought not to have 
been sold, and that notice of aban- 


dc^pment had not been given in 
due time. Read v. Bonham. 147 
Policy of insurance on ship and 
goods at and from Cuha to Liver¬ 
pool, with liberty in that voyage, 
to proceed and sail to, and touch 
and stay at, any ports or places 
whatsoever; and with leave to dis¬ 
charge and take in, at any ports or 
places she might touch at, without 
prejudice to that insurance.” The 
insured, after subscription of the 
policy, inserted in the body of it, 
the words, “ with leave to call off 
Jamaica," to which interpolation 
all the underwriters assented, wdth- 
out increase of premium, except 
the Defendant, w'ho^ being out of 
the way was not applied to. The 
captain sailed from Cuba wdth eight 
men, engaged to navigate to Liver¬ 
pool, and two to Jamaica, being 
unable at Cuba to procure ten 
men (the proper complement of 
the crew) for Liverpool. She then 
touched at Jamaica, for the sole 
purpose of landing the two men, 
and procuring others in tl^'r stead; 
and, having accomplished his pur¬ 
pose, was lost on the voyage from 
Jamaica to Liverpool: Held, 

1st, That this »was a material 
alteration of the policy, and ren¬ 
dered it void. 

2d, That the ship was not, as to 
the crew, sea-worthy for the whole 
voyage (as she ought to have been) 
when she sailed from Cuba. 

3d, That the circumstance of her 
having become sea-worthy after 
her leaving Cuba, and before the 
loss, did not entitle the Plaintiff 

to 
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LIMITATION. 
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to recover, Forsfiaio v. Cha^ert. 

Page 158 

INTERLINEATION. 

See Insurance, 4*. 

IRISH TRADERS. 

See Pilot Act. 

JUDGMENT. 

And see Pleading, 2. Practice, 6.; 
and Writ of Inquiry. 

A mere miscalculation will not avoid 
a judgment. Therefore, where a 
jury assessed damages at \l. 8.v. 6rf. 
besides -costs, and the costs at 12</., 
and judgment was entered up, 
“ that the Plaintift' do recover 
against the Defendant Ins damages, 
costs, and charges, in form afore¬ 
said, assessed by the said jury at j 
1/. 8s. 6d.. and also 7/. 9*’. lOe?. for 
his costs and charges aforesaid 
by the said court here adjudged 
of increase to the Plaintiff, and 
with his assent, which said da¬ 
mages in the whole amount to 
8/. 18^. ^d., and the said Defend¬ 
ant, in mercy, &c.,” it was held 
sufficient. Ihinn v. (yrump, 309 


JURY. 

Where it was sworn that lianR-bills, 
reflecting on the Plaintiff’s charac¬ 
ter, had been distributed in court, 
and shewn to the jury on the day 
o.*’ trial, the Court would not re¬ 
ceive from the jury affidavits in 
contradiction; and granted a new 


trial against the Defendant, though 
he denied all knowledge of the 
hand bills. Coster v. Merest. 272 

LANBLORD AND TENANT. 
See Distress and Stamp, 2, 3. 

LEASE. • 

See Stamp, 3. 

LETTER. 

See Evidence, 5. and Costs, 8, 

1 

I LEVARI FACIAS. 

I Sec Sheriff, 1. 

I LIBEL. 

(S'ec Pleading, f. 

LIMITATION OF ACTIONS. 
And sec Limitation, {Stat7ttes of.) 
The surveyor under a drainage sta¬ 
tute is entitled to take advantage 
of a clause limiting the commence¬ 
ment ol’actionh to six months after 
the act cora[)lained of, though it 
does not appear lie has made the 
compensation djrected by the sta¬ 
tute for the act complaiued of, or 
pursued the course on the observ¬ 
ance. of which the statute enables 
him to enter oti the lands of others! 
Boothby v, Alortan, 239 

LIMITATION, [Slatuics of.) 

1. In an action in the (Common Pleas, 
the question being, wlu'ther a debt 
was barred by the statute of limit¬ 
ations, the creditor proved an ac¬ 
tion commenced in the King’s 
j Bcncli six years before, and con¬ 
tinuances 
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OATH.v 


OFFIfJER, 


tinuances regularly entered down 
to the term before the trial of the 
action in C. P.: Held that the debt 
was not barred. Gregory v. llur- 
rill. Page 212 

2. The 20 years within which a for- 
medon in the dei>cender ought to be 
commericed under the statute 21 
Jac. 1. c. IG. begin to run when 
the title descends to the Hrst heir 
in tail, unless he lie under a dis¬ 
ability. Tohon V. Kaye. 217 


MARRIAGE SETTLEMENT. 
SVe Devise, 3. 

MEMORANDA, 69. 231. 

MISCALCULATION. 

See Judgment. 

MISNOMER. 

See PriACTicE, 3. 


NEGLIQENCE. 

Sfe Carrier. Charter-Party. 
Pleadin(j, 2. 

NOTICE. 

See Carrier. Evidence, 4, 


OATH. 

On an application for a new trial, it 
appeared that a witness, who gave 
himself a false name at the trial, 
and was sworn on the gospels, was, 


at time, a Jew: Held, that 
the objection came too late, and 
that the oath, as taken, subjected 
the witness to the consequences of 
perjury, if he had sworn falsely. 
SW/s V. lloare. Page 232 

OFFICER OF COURT, {his 

TAabilily.) 

An order drawn up in the name of 
the Court, by an officer of a court 
of justice, is, until amended or set 
aside, the order of the Court. 
Therefore, where an officer of the 
Insolvent Debtors’ Court, instead 
of drawing up an order for the 
further imprisonment of an insol¬ 
vent, pursuant to the decision of 
the Court, drew up an order for 
his discharge, and the insolvent 
was thereon di.scharged, the order 
not having been amended or set 
aside; Held, on demurrer to the 
declaration, that no action lay by 
a creditor of the insolvent against 
the officer, though the declaration 
stated tliat the officer wrongfully, 
falsely, and unlawfully, made out 
and issued such order, purporting 
to be an order from the Court. 
'IVhiielegge v. Richards. 188 

OFFICER, PUBLIC, [his IJahility.) 

I 

An action does not lie against a 
public officer by individuals for 
sums which, as a public officer, he 
is authorised to pay them, although 
he may have received the money 
applicable to that purpose; Pleld, 
therefore, that assumpsit does not 
lie against the secretary at war by 

a retired 



PILOT ACT. 

a retired clerk of the war office for 
his retired allowance, altflougli 
the secretary at war received the 
njoney applicable to such allow¬ 
ance. Gidley v. Lord Palmerston. 

Page 275 

OHDER FOR THE PAYMENT 
OF MONEY. 

See Forojsry, 2, 3, • 


PARTNER. 

See Agkeement* 

PATENT. 

A patent was taken out “ for an im¬ 
proved method of making sailcloth 
w’ithout any starch whatever.” 
The improvement or discovery (if 
any) consisted in a new mode of 
texture, and not in the exclusion 
of starch, the advantage of e\- 
cludiag which had been discovered 
and made public before: Held, 
that the patent was void, as claim¬ 
ing, in addition to wdiat the paten¬ 
tee had discovered, the discovery 
of something already made public. 
Campio7i v. Ben yon. Page 5 

PER.IURY. 

See OAxrr. 

PILOT ACT. 

A vessel trading to and from*London ' 
to Belfast, and proceeding down 
the Thames on her voyage to the 
latter port, not laden with corn, 
grain, meal, flour, bread, or bis¬ 
cuits, is not within the second sec¬ 
tion of 52 G. 3. c. 29., which ex- 
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empts from the obligation of taking 
a Trinity-thusf: pilot on board all 
coasting vessels, and all Irish 
traders using the navigation of the 
Thcyncs as coasters. Davison v, 
Mekibhen. Petge 112 

PLEADING.- 

Jar/«r Anmuity. Costs, 5. For- 
oKRv, 3. Oeeu'ER oy Court. 
Practick, 3. Sheriff,]. Va- 

IlIANCF.. 

1. A Defendant may be declared 
against as administrator, though 
the proces.*, only describes him ge¬ 
nerally. IVahon V. Pilling. 4. 

2. In an action on the case in B. It. 
against ten Defendants, as proprie¬ 
tors of a coach, for injuries su.s- 
taiued by the Plaintilf, a passenger, 

, in consequence of negligence in 
driving, whereby the couch was 
overset, the jury found a verdict 
against eight of the Defendants, 
and in favour of tin* other two; 
and judgment was entered accord¬ 
ingly. On error in Cam. Scncc. the 
judgment wa.s affirmed. Brether- 
Ion v. Wood. • 54 

3. Assumpsit for work and labour 
in healing horses ‘within the juris¬ 
diction of a county court, and lor 
potions, &c, hduiinistered on those 
occasions^ Held, that this amounted 
to a sufficient allegation that the 
potions were administered within 
the jurisdiction of the county 
court. Dunn v. Crump. 309 

4. Where an account of ceitain pro¬ 
ceedings in a court of law was 
headed in a newspaper, “ shame¬ 
ful conduct of au at torney.” Plea.s 

to 
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to a declaration in libel, that the 
alleged libel contained a faithful 
and true account of proccodftigs 
in a court of law, were held ill. 
(In error. Cam. Scacc.) CL’^moil 
V. Lewis. ‘^^^7 

. POLICY. 

See Insubance. 

POSTAGE OF LETTERS. 

See Costs, 8. 

POUNDAGE. 

See SnEBiFF, 1. 

POWER, 

See Devise, 3. 

PRACTICE. 

And see Costs. Limitation, {Sta~ 
iiites of,) 1 . Pleading,!. Wiut 
ok Inuuiry. 

1. Omission to add the similiter, is 

an irregularity for which the Court 
will set aside the verdict, Griffith 
V. Croc/ffbrd. 1 

2. Attachment of privilege return¬ 

able on the essoigtv day, and before 
the gurnio die post, instead of 
being returnable on a day certain 
in full term, permitted to be 
amended on paydient of costs. 
Adams v. Lack, , 25 

‘K Error was assigned, in Caju. 
Scacc. on a misnomer of one of 
the Plaintiffs below in the warrant 
of attorney, and also on the omis¬ 
sion of any entry of verdict and 
judgment upon an issue Joined, on 
a plea of set-off. The Court held, 
tliat there was nothing?in the first 
objection, and gav^ leave to amend 


PRIVILEGE. 

tho^ transcript as to the second. 
De Tastet v. Rneker. 65 

4. Where a ffeme eoverte, separated 

from her Imsband by a sentence of 
divorce, a meusd ct Ihoro was holden 
to bail while an appeal was still 
pending against the sentence, the 
Court, on motion, ordered the bail- 
bond to be cancelled, the feme filing 
a con'imon appearance. Hookham 
V. Chambers. 92 

5. In C. /?., where a Defendant under 
a rule yiisi for that purpose files 
pleas of several matters, annexing 
to the plea a copy of the rule nisi, 
indorsed with a notice, that a rule 
absolute to plead several matters 
will be served as soon as it is 
drawn up, the Plaintiff may not 
sign judgment as for want of a 
plea, if the time for pleading should 
expire before the rule absolute be 
obtained. Magnard v. /{right. 256 

(). Plaintiff having omitted three 
terms after judgment to charge in 
custody Defendant, who, after 
judgment, had surrendered in dis¬ 
charge of bail : Held, that the 
Defendant was supersedabh*, al¬ 
though, in the mean time, he had 
removed himselt into another cus¬ 
tody by habeas corpus in another 
action. Morris v. Mngrath. 30! 

PRINCIPAL AND AGENT. 

r 

. See Distress. 
PRISONER. 

See Costs, !, 2. Attachment. 

Practice, G 

PRIVILEGE. 

See Attachment. 



requests, court of. 

PROCESS. 

See Pleading, J . 

PROMOTIONS. 

See Memoranda. 

PROMISSORY NOTE. 

See Forgery, 2. 

PRUSSIAN TREASURY .NOTE. 

See Forgery, 2.. 

PUBLIC ENTRIES. 

See EviDKNor., 3. 


QUARE [MPEDIT. 

See 7\dvow.‘'ON. 


RECEIPTS. 

Sec EN iDFVCF, S. 

REFERENCE. 

See Cos is, 11. 

RENT ARREAR. 

See Dlstres.''. , 

REQUESTS, COUPCr OU 
By the iiochcsle} eourl of rt'(|ucsts 
act, 22 O. 27-, debts 
<l‘0s. coutracKil williiu t4ic juris¬ 
diction of die court, are to be sued 
for in that court; by IS (i.'.i, t:. 5\. 
the jurisdiction of iht' court is ex¬ 
tended to sums not exceeding 5/.; 
and Plainlifls suing in the superior 
courts for sums recoverable under 
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f 

either of the acts, are to be refused 
costs, notwithstanding a verdict in 
tjieir favour But the latter act 
excludes any jurisdiction over debts 
being the balance of an account 
on tlcniand, originally <'\c eoding 5/. 
The Plaintiff sued in a superior 
eoun for 31/. Ic/., ascertained 

l)V a surveyor, a[)pointcd by the 
Defendant and himself, to be due 
to Inm for measured work and 
labour, done within the jurisdiction 
of the court of rtajuests. The De¬ 
fendant proved payments to the 
amount of 24/. iS.v., and the jury 
estimating the work at only 2G/., 
found for the Plaintiff only 1/. 2.^. 
damages ; Held, tiiat this was not, 
a case in wliich the Defendunt was 
eniitk’d under IHf,’. 3. c. .71., to 
enter a suggestion to deprive 
Plainlllf of his costs, llanant v. 

Lfidtii. 257 

RULES OF THE FLEET. 

See Attachmen’i. 


SAIL-CLOTH. 

See P'\TKN'r. 

/ 

SCHUOLM A STEP. 

Set Dki.os, 

SEAWORTHINESS. 

See Insurancj , L 

SECRK'TAin AT WAR. 

See OfEICKK, PdRLIG- 
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STAMP. 


supersedeas. 


SIIERIFP. 

And see Evidence, I, 2. 

J. A sheriff, who levies under a lc~ 
vari facias for a crown debt, is not 
entitled to poundjigc under the 
statute 2p Eliz. c. 4., and, conse¬ 
quently, an action against him un¬ 
der that act, for extortion in such 
a case, is misconceived. Stevens 
V. Roth well. Page 143 

2. Under an execution by A, against 
B., the Court will not order tlic 
sheriff’ to pay over money in his 

hands levied on an execution bv 

•/ 

D. against C. Pndfield v. Brine. 

294 

snip. 

Seer Insuhance, 3, 4. 

STAMP. 

1. A conveyance b}'^ debtors to trus¬ 

tees, in trust to sell, and with the 
proceeds to discharge, frsi, debts 
due to the trustees, iheji debts due 
to other creditors, with a resulting 
trust for tlic original debtors, does 
not require an ad valorem stamp, 
as upon a sale or mortgage under 
55 Geo. 3. c. 1H t. three J udges 
[Dallas G. ahn^e.) Coates v. 
Perrif. 'I'b 

2. Held, that an agreeificnt (dated 
October ^21. 1819, and stamped 
with a 20.S'. stamp) between land¬ 
lord and tenant, that the landlord 
should have immediate possession, 
(except as was iiientioned), of a 
farm, lands, and premisch, which 
had been occupied by tlie tenant 
for a term, the landlord to take 


the stock, and the tenant to hold 
ovei^half the house, half the stable, 
the barns, and an inclosed ground, 
and to have the joint use of the 
yard with the landlord or incom¬ 
ing tenant, till the 25th January 
following, without rent, &c. was 
properly rejected in evidence, on 
the ground that it operated as a 
surrender of the term, and there¬ 
fore required a deed stamp, under 
55 Geo.[\. c. 184. sched, pari 1. 
IVdliams v. Sarvycr. 70 

5. Demise to A. of a slate pit at B., 
and stone quarries at C., to hold 
to A. the slate pit at B. from the 
25th March, 1815, for the term of 
fourteen years, and the stone quar- 
l ies at C. from the 29th September, 
1817, for the term of fourteen 
years, paying for the slate pit the 
yearly rent of 70/., and for the 
stone quarries the yearly rent of 
130/. The ad valorem stamp on 
the first skin of the tease was 3/., 
with a progressive duty of 1/. on 
the other skins. It appeared 
that possession could not be given 
of the stone quarries at the same 
time with the slate pit, nor till the 
Ome iiieiinioned in the lease. The 
Couit being of opinion that no 
I'Oiud was intended : Held, that this 
lease was properly stamped under 
55 Gen. 3. c. 184. Boase v. Jack- 
son. ' 185 

SUGGESTION. 

See KEauf:,sTs, Court oe. 

SUPERSEDEAS. 

See Practice, 6. 



VARIANCE. 


WRIT OF ENQUIRY. S95 


SURETY. I 
See Evidence, 3. 

SURVEYOR. 

See Limitation of Actions. 

SURVIVORS. 

See Agreement. 


THAMES NAVIGATION. 
See Pilot Act, 

TPOVEll. 

See Bankruptcy, ii. 

TRUSTEE. 

See Stamp, i. 


UNDERWRITERS. 

See Insurance. 

USE AND OCCUPATION. 

See Evidence, 4. 

VARIANCE. 

Covenant to pay (among other in¬ 
stalments), an instalment within 
twelve calendar months troin, Ac. 
On the record tlio word “ calen¬ 
dar” was omitted ; but tho» record 
stated correctly the time of pay¬ 
ment of other previous and subse¬ 
quent instalments, without omit¬ 
ting the word “ calendar:” Held, 
that this was no variance. Cockell 
V. Gray. Pegc 186 


VENDOR AND PURCHASER. 

• See Auction. 

VENIRE DE NOVO. 

Sec Writ of Enquiry. 

VERDICT. 

See Costs, 11., omo? Writ of En¬ 
quiry. 

VESTRY. 

See Deeds, 


WARDEN OF THE FLEET. 

See Attachment. 

WAR OFFICE. 

See Officer, Public. 

WARRANT. 

See Bankruptcy, 3. 

WARRANT OF ATTORNEY. 

See Practice, 3. 

WINE. 

See Insurance, 1. 

WlfNESS. 

See Costs, 3. 9, 10., and Oath. 

WUIT 0;« ENQUIRY. 

The jury having found Ihr the De- 
; fend.'uit on siv out of eight pleas 
comprehended in the last two 
issues, and for the Plaintiff on the 
residue ol' those pleas, and on the 
first issue without assessing da¬ 
mages ; and the Plaintiff having, 
pursuant to the decision of tlie 
Court of K. B., entered up as to the 

pleas 
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WRIT OF ENQUIRY. 


pleas found for the Defendant, j udg- 
ment non obstante veredicto, with 
an award of a writ of enquiry^ and 
final judgment for the damages 
found' by the inquisition, ^c.: a 
Court of Error {Cam. Scacc.) re¬ 
versed the judgment of the Court 
of K. K, as to the award of the 
writ of enquiry and the final judg¬ 
ment thereon — remitted the re¬ 
cord to the Court of K.B.—and 
directed that Court to award a 


venire de novo to try the first issue 
anil the last, as far as related to 
the pleas on which the finding was 
for the Plaintiff; holding, that the 
verdict found for the Plaintiff on 
the first issue, and on the last (as 
far as regarded the pleas on which 
the finding was for the Plaintiff) 
was void, because no damages had 
been assessed. Clement v. Levois. 

Page 297 


THE END. 


by A. Strahau, Law-l*rintcr to His M.ajesty, 
Printers-Streep London. 








